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INCOME TAX—RESTRICTED LANDS OF KAW INDIANS 


The income derived from restricted lands of the Kaw Indians is 
not subject to the Federal income tax laws 


DEPARTMENT OF JUSTICE, 
November 11, 1925. 

Sir: I have the honor to reply to your letter of January 
20, 1925, requesting my opinion as to whether income derived 
from the restricted lands of the Kansas or Kaw Indians is 

subject to the Federal income tax statutes. 

Delay in complying with your request has been occasioned, 
as indicated in my letter of January 28, 1925, by my desire 
to dispose first of a similar question submitted by you re- 
specting the restricted lands of the Quapaw Indians. 

The question presented requires a consideration of the fol- 
lowing statutes providing for the acquisition by the Kansas 
or Kaw Indians of the lands in question and the restrictions 
against their alienation. 

The Act of June 5, 1872 (17 Stat. 228), confirming the 
‘vation to the Osage Indians of certain lands within the 
an ‘Territory, contained the following proviso relating to 
Kansas Indians: 
rovided further, That said Great and Little Osage tribe 
Indians shall permit the settlement within the limits of 
1 tract of land of the Kansas tribe of Indians, the iands 
settled and occupied by said Kansas Indians, not exceed- 

160 acres for each member of said tribe, to be paid for 
said Kansas tribe of Indians out of the proceeds of the 
‘es of their lands in Kansas, at a price not exceeding that 
aid by the Great and Little Osage Indians to the Cherokee 
Nation of Indians.” 
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Subsequently by the Act of July 1, 1902 (32 Stat. 636), 
Congress accepted, ratified, and confirmed an agreement with 
the Kansas or Kaw Indians of Oklahoma which stipulated 
in its second section: 

“First. There shall be set aside to each member of said 
tribe, as shown by the roll of membership December first. 
1901, and their descendants born between that date and De- 
cember first, 1902, one hundred and sixty (160) acres of land 
for an homestead, which shall be nontaxable and inalien- 
able for the period of twenty-five years from the first day of 
January, 1903, except as hereinafter provided. * * * 

“Second. After each member has selected his or her home- 
stead the remaining lands in Oklahoma Territory belonging 
to said tribe, except as herein provided, shall be divided 
equally, in acres, among said members, giving to each, as 
nearly as practicable, the same number of acres of farming 
and grazing lands, and the share of each member shall be 
given to him or her as near as possible to his or her home- 
stead selections. The lands, other than the homestead, set 
aside to each member shall be free from taxation as long as 
the title remains in said member, but in no event to exceed 
twenty-five years, and the same shall not be sold or encum- 
bered in any way before the expiration of ten years from 
the date of the deed to said member, except as herein pro- 
vided and with the approval of the Secretary of the Interior, 
and it shall be his duty to carefully investigate each sale 
or transaction before he approves the same: Provided, That 
the lands of minors shall be inalienable during 
minority.” 

By the Act of March 4, 1923 (42 Stat. 1561), the res 
tions against alienation on surplus lands allotted to mi 
under the second stipulation of the above agreement 
extended for a period of 25 years from March 4, 1923, in 
cases where the allottees had not reached their majorit 

A more recent Act of Congress (Act of May 27, 1924 
Stat. 176) extended the period of restriction against ali 
tion on certain homestead lands, and permitted the taxat 
by the State of Oklahoma of oil, gas, and other miner 
produced on such restricted lands. Section 1 of this A 
reads, in part, as follows: 
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“That the period of restriction against alienation on 
homestead lands allotted to members of the Kansas or Kaw 
Tribe of Indians in Oklahoma, under the provisions of the 
agreement with said tribe of Indians as ratified and con. 
firmed by the Act of Congress of July 1, 1902 (Thirty- 
second Statutes at Large, page 636), be, and is hereby, ex- 
tended for a period of twenty years from January 1, 1928: 
Provided, That the extension authorized by this Act shall 
not affect the homestead allotment of any member of the 
Kaw Tribe who has been or may be declared to be competent 
by the Secretary of the Interior, * * * * Provided 
further, That the production of oil and gas and other min- 
erals on such restricted lands may be taxed by the State of 
Oklahoma in all respects the same as production, on unre- 
stricted lands, * * * * Provided, however, that such 
tax shall not become a lien or charge of any kind or charac- 
ter against the land or other property of the Indian owner.” 

It will be seen from the foregoing statutes that under the 
Act of July 1, 1902, the homestead of 160 acres allotted to 
each member of the tribe was to remain inalienable and non- 
taxable for a period of 25 years from January 1, 1903, or 
until January 1, 1928. The surplus lands were to remain in- 
alienable for a period of 10 years only, but such lands were 
also to be exempt from taxation as long as held by the 
original allottee, not exceeding 25 years from the date of 
patent in each case. The surplus lands allotted to minors, 
however, were made inalienable during the period of minor- 
ity, so that the effect of the Act was to make such lands also 
nontaxable during at least that period. The period of re- 
striction against alienation on these lands, that is, surplus 
lands allotted to minors, was further extended by the Act 
of March 4, 1923, for 25 years from the date of that Act in 
all cases where the allottees had not reached the age of ma- 
jority; and so with respect to restrictions against alienation 
. on homesteads held by incompetent members of the tribe, the 
Act of May 27, 1924, extended the period for an additional 
20 years from January 1, 1928. These restriction periods 
have not expired by lapse of time. 

Questions relating to the taxability of income derived 
from restricted and tax-exempt Indian lands have hereto- 
fore been considered by the Attorney General. It has been 
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held that income received by individual members of the 
Five Civilized Tribes from tax-exempt lands allotted in 
severalty was not subject to the Federal income tax laws (34 
Op. 275); that the statute of limitation of five years within 
which claims for refund of income taxes erroneously paid 
must be filed as prescribed by the various internal-revenue 
laws was not applicable to restricted Indians (34 Op. 302), 
and that income derived from restricted lands of the Qua- 
paw Indians was not subject to the Federal income-tax laws 
(34 Op. 489). 

It was pointed out in these opinions that a tax on income 
derived from land was in effect a tax upon the land; that 
the Indians have always been treated as wards of the Nation, 
and that to tax them or their property would be inconsistent 
with the Government’s policy, continuously adhered to, of 
promoting their welfare as protector and conservator. The 
principle was emphasized that general acts of Congress do 
not apply to Indians unless so worded as to manifest a clear 
intention to include them; that Indians have always been 
the object of special legislation, and that general legislation, 
and especially revenue laws, which burden and restrict the 
use and enjoyment of property, should not be anplied to In- 
dians, unless Congress in clear and unambiguous language 
so directs. 

In the opinion last referred to it was said (p. 445): 

“In order to make this restriction against alienation prop- 
erly effective, it would seem that inalienability and nontaxa- 
bility should go hand in hand, at least until Congress clearly 
provides otherwise. At any rate, I am unable, by implica- 
tion, to impute to Congress under the broad language of our 
Internal Revenue Acts an intent to impose a tax for the bene- 
fit of the Federal Government on income derived from the 
restricted property of these wards of the Nation; property 
the management and control of which rests largely in the 
hands of officers of the Government charged by law with the 
responsibility and duty of protecting the interests and wel- 
fare of these dependent people. In other words, it is not 
lightly to be assumed that Congress intended to tax the ward 
for the benefit of the guardian. Therefore, in the absence 
of clear congressional authority to that effect, I am of 
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opinion that the income from the restricted lands of the 
_Quapaw Indians is not subject to the Federal income-tax 
laws.” , 

These observations relating to the restricted lands of the 
Quapaw Indians are fully as applicable to the lands of the 
Kaws here under consideration. 

An additional reason for holding that the Kaw lands are 
not subject to Federal income tax is that the United States 
entered into an express agreement with these Indians, rati- 
fied by the Act of July 1, 1902, which provided that their 
homestead allotments and the surplus land allotments should 
be nontaxable for 25 years. That period has not yet ex- 
pired. It is to be presumed that Congress has not intended 
to violate that compact, and there is nothing in the general 
provisions of the Federal income-tax statutes to overcome 
this presumption. 

Whatever right the Act of May 27, 1924, may have con- 
ferred upon the State of Oklahoma to tax the mineral pro- 
duction of the lands of the Kaws, it can not be taken as in- 
dicating an intention on the part of Congress to subject the 
income derived from these lands to Federal taxation. Such 
a wide departure from the prior legislative policy should not 
be assumed from doubtful implication, but should be recog- 
nized as existing only upon the enactment of legislation ex- 
pressly so providing. 

I have the honor to advise, therefore, that in my opmion 
the income derived from restricted lands of the Kaw Indians 
is not subject to the Federal income tax laws. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF THE INTERIOR. 





PUBLIC HEALTH SERVICE HOSPITALS—ACCESS TO CLINICAL 
RECORDS OF MERCHANT MARINE SEAMEN 


There is no legal objection to the Secretary of the Treasury permit- 
ting access to or copies of the clinical records of Merchant 
Marine seamen, patients at Public Health Service hospitals, to 
be furnished either to the patient himself or his representative, 
or to the representatives of the Emergency Fleet Corporation. 


6 Public Health Service—Clinical Records. 


DEPARTMENT OF JUSTICE, 
December 5, 1925. 


Str: I have the honor to acknowledge receipt of your com- 
munication of November 9, 1925, transmitting a letter, dated 
November 6, 1925, from the Secretary of the Treasury, and 
a letter, dated October 31, 1925, from the Chairman of the 
United States Shipping Board, each requesting that an 
opinion be obtained from the Attorney General upon the 
question whether the Public Health Service may furnish 
copies of, or information from, the clinical records of 
patients of the Service to such patients or their attorneys 
for use in preparing or prosecuting litigation against the 
Emergency Fleet Corporation; and also whether such in- 
formation may be made available to the representatives 
of the Emergency Fleet Corporation for use in defending 
such suits. 

The Public Health Service is a Bureau of the Treasury 
Department. It was formerly known as the Public Health 
and Marine Hospital Service. By section 1, Act of August 
14, 1912, c. 288, 37 Stat. 309, the designation of this Bureau 
was changed to the Public Health Service, and it was there- 
in provided that all laws and regulations then in force per- 
taining to the Public Health and Marine Hospital Service 
should apply to the Public Health Service. Section 1, Act 
of February 3, 1905, c. 297, 33 Stat. 650, provides that the 
Public Health and Marine Hospital Service “ shall remain 
under the jurisdiction of the Treasury Department until 
otherwise hereafter specifically provided by law.” : 

The Secretary of the Treasury was authorized, through 
the Public Health Service, to provide hospital facilities for 
seamen of the Merchant Marine, by section 1, Act of March 
3, 1919, c. 98, 40 Stat. 1302. 

There is no statute which expressly authorizes the Public 
Health Service to give out copies of its hospital records, 
nor is there any prohibiting it from doing so. The Secre- 
tary of the Treasury, by section 161 Revised Statutes, is 
authorized to prescribe regulations, not inconsistent with 
law, for the government of his Department, the distribution 
and performance of its business, and the custody, use, and 
preservation of the records, papers, and property appertain- 
ing to it. This statute, in the absence of statutory prohibi- 
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tion, authorizes the Secretary of the Treasury to make such 
rules and regulations respecting the furnishing of copies of 
the records of the Public Health Service as he may deem 
proper. It therefore lies within the sound discretion of 
the Secretary of the Treasury whether such records shall be 
made available to either of the parties requesting them— 
that is, to the patient or his representative, or to the repre- 
sentative of the Emergency Fleet Corporation—or whether 
such data shall be made available at all. 

The fact that the Emergency Fleet Corporation is a cor- 
porate entity, and a suit can be maintained against it 
(United States v. Strang, 254 U. 8S. 491; Sloan Shipyards 
Corporation v. Emergency Fleet Corporation, 258 U. S. 
549), does not take it out of the realm of Government instru- 
mentalities. Final judgments rendered against the Emer- 
gency Fleet Corporation are paid by the United States out 
of moneys appropriated for the purpose. The Emergency 
Fleet Corporation is one of the instrumentalities through 
which the Federal Government conducts its business. King 
County v. United States Shipping Board Emergency Fleet 
Corporation, 282 F. 950; United States v. Clallam County, 
283 F. 645, affirmed 263 U.S. 341; United States v. Skinner 
d& Eddy Corporation, 5 F. (2nd) 708. 

In this respect the Emergency Fleet Corporation is a 
bureau of the Federal Government. As a Government 
agency it is charged with the duty of protecting the Gov- 
ernment’s interests in every way possible. To deny it access 
to official records of the Public Health Service, or copies of 
such records when required, either for use in defending a 
suit in court or for the purpose of determining whether an 
allowance shall be made for injuries to seamen employed on 
merchant vessel of the United States Shipping Board oper- 
ated by or under authority of the Emergency Fleet Corpora- 
tion, would be to deny to a Government agency the use of 
the official records of another Government agency or bureau, 
necessary for the protection of the Government’s interests. 

On the other hand, seamen employed on merchant vessels 
of the United States Shipping Board, whether operated by 
the Emergency Fleet Corporation or by operating agents se- 
lected by said corporation and authorized to act for it, have 
heen held to be employees of the United States. 34 Op. 363. 
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Seamen of the Merchant Marine were expressly authorized 
by section 33, Merchant Marine Act, June 5, 1920, c. 250, 
41 Stat. 1007, to maintain actions for damages for personal 
injuries, while section 2, Suits in Admiralty Act of March 
9, 1920, c. 95, 41 Stat. 525, provides that in cases where a 
merchant vessel owned by the United States or operated 
by or for the United States, would, if privately owned or 
operated, be subject to a proceeding in admiralty, “a libel 
in personam may be brought against the United States or 
against such corporation, as the case may be, provided that 
such vessel is employed as a merchant vessel * * *,” 

The statutes above cited clearly give to injured seamen of 
Shipping Board vessels the right to maintain an action 
against the United States or against the Emergency Fleet 
Corporation for personal injuries received in connection 
with their employment. United States Emergency Fleet 
Corporation v. O’Shea, Court of Appeals, District of Colum- 
bia, 5 F. (2nd) 123; Wallace v. United States Shipping 
Board Emergency Fleet Corporation, District Court, W. D. 
Washington, 5 F. (2nd) 234. 

It may well be that the clinical records of the Public 
Health Service are necessary to enable an injured seaman of 
the Merchant Marine to assert his statutory right to main- 
tain an action for injuries incurred. To deny him access 
to these records, or copies thereof, would not be in accord- 
ance with the spirit of the Act granting him the privilege 
of suing for such damages. 

It may be true, however, that a compliance with a mere 
request from the patient or his attorney for copies of the 
hospital records in regard to the patient’s treatment would 
have the effect of encouraging litigation and increasing suits 
without merit against the Emergency Fleet Corporation. 
However, it lies within the administrative discretion of the 
Secretary of the Treasury whether he shall permit copies 
of the hospital records to be furnished merely upon the 
application of the patient or his attorney, or whether he 
shall require an order of court before the same are supplied. 
This matter may be controlled by regulstion promulgated 
by the Secretary of the Treasury. 

‘In compliance with your request I have the honor to 
advise you, therefore, that there is no legal objection to the 
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Secretary of the Treasury permitting access to or copies of 
the clinical records of Merchant Marine seamen, patients at 
Public Health Service Hospitals, to be furnished either to 
the patient himself or his representative, or to the represen- 
tatives of the Emergency Fleet Corporation. 
Respectfully, 
JOHN G. SARGENT. 
To the PrEsIDENT. 


PORTO RICO—ISSUANCE OF BONDS BY MUNICIPALITIES. 


The proposed issue of public-improvement bonds by the various 
municipalities of Porto Rico named herein will not increase the 
bonded indebtedness of the Government of Porto Rico or of 
either of the several municipalities beyond the maximum amount 
permitted by law and, as all of the statutory conditions precedent 
to the issue of bonds by the municipalities of Porto Rico have 
been fully complied with in each instance, said bonds, when 
issued in the form and amount proposed, will constitute valid 
obligations of the respective municipalities responsible for their 
issue, to the payment of which the good faith of the Feople of 
Porto Rico has been pledged. 


DEPARTMENT OF JUSTICE, 
December 6, 1928. 

Sir: I have the honor to acknowledge receipt of your let- 
ter of November 5, 1925, stating that your Department has 
been authorized to issue and sell bonds of the aggregate face 
value of $3,748,000 for account of various municipalities of 
Porto Rico, the proceeds from which are to be used princi- 
pally in the construction and repair of public improvements. 
The bonds are to be issued by the following-named munici- 
palities in the amounts and dates of maturity stated below: 


Municipality. Brenan Date of loan. | F et in 
A NBSCO sok seahorse cel eoe easel ake sdseteve $75,000 | July 1,1925 | 7/1/29-7/1/75 
Barceloneta ses. cececsnne ee sce cssesee suse easecee 230, 000 j...-- 6 (9 ae ee 7/1/31-7/1/66 
COMUY cco nce sec ee hed eee decut ee eeeees 60,000 | Jan. 1,1925 | 7/1/31-7/1/48 
Carolina.........-.-.-.---- Giseuc acest eoeceeeeue 255, 000 | July 1, 1925 | 7/1/30-7/1/56 
CNAlOS ate ee ie cache cecwotetotec wee couaweasse 45, 000 |..-.. dO 22ccucs 7/1/26-7/1/47 
GOAVAM S66. 2n et ete ete oe seuceie eee ee 123, 000 |...-- do........ 7/1/29-7/1/63 
POCO ces ee cece see aecese Ue ae eedee te , 000 f....- do_......- 7/1/31-7/1/62 
JOY U8 222 cos cco eieit ee cetacean ewe 70, 000 |....- 0 C6 7/1/31-7/1/61 
WAS: PieGras 25 eSs css oe Cee a ees , 000 |..._- G02cc5o. 7/1/32-7/1/48 
MaAUNE DO x2 oo scst oa en eee ome ewteSees 20,000 | Jan. 1,1925 | 7/1/31-7/1/60 
MAY AGUC? 2552 o secs sees ay Seek ewedeeanes 150,000 | July 1,1925 | 7/1/31-7/1/56 
MOC8 4 ccucsteoteee ti suceeee tee seceeacuses 65, 000 |...-- 1 (: en 7/1/30-7/1/56 
Ban JUN su. 652 codons eck ccecescutccescccaess 2, 500, 000 |._..- GO0.222222. 7/1/33-7/1/68 


San Sebastian. 22s coc tenses cet cacccuse ses: 85, 000 Jan. 1, 1925 | 7/1/31-7/1/64 


10 Porto Rico—Issuance of Bonds. 


My opinion is requested on the legality of the proposed 
bond issues. 

The bonds are to be issued by the above-named munici- 
palities of Porto Rico under authority contained in Act of 
Congress, approved March 2, 1917, c. 145, 39 Stat. 953, as 
amended by Act approved February 3, 1921, c. 34, 41 Stat. 
1096, and Act No. 92, Legislature of Porto Rico, approved 
August 22, 1925. 

Section 3, Act of March 2, 1917, as amended, supra, pro- 

vides : 
“* * * and, when necessary to anticipate taxes and rev- 
enues, bonds and other obligations may be issued bv Porto 
Rico or any municipal government therein as may be pro- 
vided by law, and to protect the public credit: Provided, 
however, That no public indebtedness of Porto Rico or of 
any subdivision or municipality thereof shall be authorized 
or allowed in excess of 10 per centum of the aggregate tax 
valuation of its property, and all bonds issued by the Gov- 
ernment of Porto Rico, or by its authority, shall be exempt 
from taxation by the Government of the United States or by 
the government of Porto Rico or of any political or munic- 
ipal subdivision thereof, or by any State, or by any county, 
municipality, or other municipal subdivision of any State or 
Territory of the United States, or by the District of Co- 
lumbia. In computing the indebtedness of the people of 
Porto Rico, bonds issued by the people of Porto Rico se- 
cured by an equivalent amount of bonds of municipal cor- 
porations or school boards of Porto Rico. shall not be 
counted.” 

Section 5 of Act No. 92, Legislature of Porto Rico, supra, 
provides that the inhabitants of the respective municipali- 
ties of Porto Rico are constituted bodies politic and author- 
ized to acquire property and to alienate or encumber the 
same subject to the provisions of said Act. Section 8 of the 
Act provides that all expenses incurred by the government 
of each municipality shall be paid by the respective munici- 
palities, “ which shall have power to provide such funds as 
may be necessary therefor in accordance with the provisions 
of this Act.” Section 10, subsection 3, provides that “No 
loan shall be authorized unless provision is made for the re- 
ceipts necessary for the redemption of principal and inter- 
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est, and said receipts, although from regular taxes, shall 
constitute a special or trust fund which absolutely shall not 
be available for any other purpose whatever; nor shall any 
loan be authorized unless the ordinance authorizing the 
same specifies the work or services to be carried out and the 
value of each * * *,.” Subsection 6 of section 10 pro- 
vides: “No municipality shall contract indebtedness, the 
amount of which at the time of the contracting thereof, in- 
cluding all outstanding indebtedness, shall exceed ten (10) 
per cent of the total value at which the taxable real and per- 
sonal property of the municipality situate therein shall have 
been assessed at the last assessment made for the levying of 
insular taxes, prior to the creation of the indebtedness.” 

Among the powers granted to the municipal assemblies by 
section 26 of said Act are the powers to authorize loans and 
to levy reasonable taxes within the jurisdictional limits of 
the municipality, such levy, however, being subject to the 
approval of the Executive Council of Porto Rico. 

Section 39 of said Act contains the following provision: 
“ When relating to the sale of municipal bonds, the decision 
of the municipal assembly shall be approved by the Execu- 
tive Council of Porto Rico. The municipalities may request 
the Executive Council to take charge of the sale of their 
bonds, delegating to it all the powers conferred by law in 
this section: Provided, That in such case, the Executive 
Council may carry out the sale of said‘ bonds in Porto Rico 
or in continental United States, either itself, or through any 
department of the insular or federal government.” 

Section 68 provides in part as follows: 

“Srction 6. That any municipal corporation desiring to 
contract indebtedness, borrow money or issue bonds on its 
own credit, shall submit to the Executive Council of Porto 
Rico, for its approval, an ordinance duly adopted by the 
municipal assembly, which ordinance shall recite the cir- 
cumstances rendering desirable the contracting of the in- 
debtedness or of the loan, the amount of the same, the pur- 
pose or purposes to which it 1s to be devoted and shall pro- 
vide for the discharge or repayment of the same with such 
interest and on such terms as the aforesaid municipal as- 
sembly may determine.” 
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Other provisions of said section are that the municipal 
ordinance shall state the denomination of the bonds, that 
all municipal bonds shall be signed by the mayor and the 
municipal secretary, and that the rate of interest to be paid 
shall be fixed at not to exceed 7 per cent per annum. Sub- 
section 16, section 68, reads: 

“That in order to facilitate the sale or hypothecation of 
any bonds or other evidences of indebtedness authorized by 
this Act, the good faith of The People of Porto Rico is 
hereby irrevocably pledged for the payment of the interest 
as it falls due and the repayment of the principal thereof 
at maturity, provided it is so resolved by the Executive 
Council of Porto Rico at the request of the interested mu- 
-nicipality.” 

Subsection 26, section 68, provides in part: 

“That no municipal corporation shall have power to bor- 
row money, issue bonds or other evidences of indebtedness 
until the Executive Council, on report of the Treasurer of 
Porto Rico, shall have approved the ordinance adopted by 
the municipal corporation in accordance with this Act.” 

Each of the municipalities named above as desiring to 
issue bonds has passed an ordinance setting forth the neces- 
sities of the municipality, the amount of bonds to be issued, 
the rate of interest, and the purposes to which the proceeds 
_ of said bonds are to be applied. Each of these ordinances 
has received the approval of the Executive Council of Porto 
Rico as evidenced by the certificate of the secretary of said 
Council. Each of the municipalities named, with the ex- 
ception of Guayama, has passed an ordinance levying a 
special tax to constitute a sinking fund to be available for 
the payment of interest on and the principal of said bonds 
when the same become due and payable. As to the munici- 
pality of Guayama, payment of the principal and interest 
of its loan is provided for by regular property taxes of the 
municipality and no special levy is required. The ordinances 
of the various municipalities levying special taxes have been 
approved by the Executive Council of Porto Rico as evi- 
denced by the certificate of the secretary of said Counci!. 

Each of said municipalities has passed a resolution dele- 
gating to the Executive Council of Porto Rico all statutory 
powers conferred upon it concerning the sale of municipal 
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bonds. The Executive Council of Porto Rico has passed 
resolutions pledging the good faith of The People of Porto 
Rico for the payment of interest on and the redemption of 
the loan represented by the bond issue of each municipality 
named therein. As to each municipality, the Treasurer of 
Porto Rico has certified the total assessed valuation of the 
taxable real and personal property in the respective munici- 
palities, and the present outstanding bonded and other in- 
debtedness thereof. The assessed valuation of property, the 
present outstanding indebtedness, the amount of the pro- 
posed loan, and the total indebtedness, including the pro- 
posed bond issue, as regards each of the municipalities named 
is shown by the following table: 


Total indebt- 
Assessed value pea eat ot a Proposed | edness in- 

of property. g ness bond issue. | cluding pro- 

i posed issue. 
ANASCO ween eieasstvcecctecese $2, 228, 355. 00 $120, 000. 00 $75, 000 $195, 000. 00 
Barceloneta.._............-.--.-- 3, 052, 430. 00 32, 809. 75 230, 000 263, 809. 75 
C@MUY 22 cecctenccceteeceesces 1, 923, 370. 00 92, 000. 00 60, 000 152, 000. 00 
Carolina. .....-.-...-...-..--.-- 3, 319, 735. 00 82, 997. 12 255, 000 337, 997. 12 
CialeS 222822 ododecuasasseesescess 2, 236, 795. 00 143, 000. 00 45, 000 188, 000. 00 
Guayamo.._._-.--2---- eee 6, 236, 085. 00 289, 000. 00 123, 000 412, 000. 00 
Hatinlos.g cess sieiwenwc ates 1, 830, 789. 00 92, 000. 00 40, 000 132, 000. 00 
DAVUY Qeeec cc decc ces curescewesccd 1, 504, 875. 00 |_..--_---- ee 70, 000 70, 000. 00 
Las Piedras.............-----.-- i, 393, 725. 00 63, 927. 00 30, 000 93, 927. 00 
Maunabo- -.............-------- 1, 144, 613. 00 60, 000. 00 20, 000 80, 200 00 
Mayaguez.......-.....-.-..--.-- 9, 572, 933. 00 790, 000. 00 150, 000 940, 000. 09 
IM OCAc scence bee cuceseucasede 1, 013, 410. 00 500. 00 65, 000 65, 500. 00 
San Juan............-....------- 71, 863, 014. 00 4,999, 051.36 | 2,500,000 | 7, 499, 051. 36 


San Sebastian._.-....--...-.---. 2114, 985. 00 112, 000. 00 85, 000 197, 000. OC 


From the above tabulation it will be seen that the total 
amount of indebtedness of each municipality proposing to 
issue bonds (with the exception of the municipalities of 
Carolina and San Juan), including the proposed loan, will 
be within the maximum amount authorized by law. 

As to the municipality of Carolina, it may be said that 
the ordinance authorizing the municipality to contract the 
loan provides that of the proceeds of said loan the sum of 
$27,357.62 shall be used to refund prior loans of equal 
amount contracted by said municipality. The execution and 
exchange of refunding bonds for an equal amount of valid 
outstanding indebtedness does not operate to increase the 
municipal liability and is not, therefore, repugnant to the 
statute limiting the amount of indebtedness which may be in- 
curred. Williamson v. Aldrich (S. D.) 108 N. W. 1068, 1064. 
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The issuance of bonds by a municipality for the purpose of 
funding a debt previously contracted and existing is not an 
increase of its indebtedness, but is merely a continuation 
thereof. The fact that the old debt is not instantly paid 
when the new is created is immaterial when the proceeds of 
the new loan are irrevocably pledged to the payment of the 
old debt. Schuldice v. City of Pittsburgh, 251 Pa. St. 28, 35. 

Deducting from existing indebtedness the amount to be 
refunded by the proceeds of the proposed loan, brings the 
total amount of indebtedness for the municipality of Caro- 
lina, when the proposed bonds have been issued, well within 
the statutory limitation upon the amount of indebtedness 
which may be incurred. 

As to the municipality of San Juan, the proposed issue of 
bonds by that municipality would apparently be in excess 
of the maximum amount authorized by law. The Treasurer 
of Porto Rico, however, certifies that there is now in the sink- 
ing fund of the municipality of San Juan, available for the - 
payment of interest and principal of outstanding indebted- 
ness, the sum of $771,009.83. Deducting from existing in- 
debtedness the amount in the sinking fund available for the 
payment of the same will bring the total indebtedness of 
the municipality of San Juan, when the proposed bonds 
have been issued, well within the maximum amount of in- 
debtedness which legally may be incurred. 

It has been held that the sinking fund of a municipality 
is a proper offset against existing bonds, to the payment of 
which it 1s pledged, under a statutory provision limiting the 
amount of indebtedness which legally may be incurred. City 
of Kau Claire v. Kau Claire Water Co., 137 Wis. 517; 119 
N.W. 555, 562; Schuldice v. City of Pittsburgh, 251 Pa. St. 
28, 38. 

In determining whether a city’s limit of indebtedness has 
been reached, money in the sinking fund and applicable only 
to the payment of bonded indebtedness not yet matured may 
be deducted from its debt. Wellzamson v. Aldrich, 108 N.W. 
1063; Bednarski v. City of West Hammond, 170 Ill. App. 
543; Stone v. City of Chicago, 207 Ill. 492; Bank v. Grace, 
102 N. Y. 313. 

As the bonded indebtedness of the various municipalities 
of Porto Rico, for the payment of which the good faith of 
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The People of Porto Rico has been pledged, does not const1- 
tute a part of the bonded indebtedness of the Government 
of Porto Rico, the Government of Porto Rico will not have 
exceeded the maximum amount of bonded indebtedness per- 
mitted by law when the proposed municipal bonds have been 
issued. 34 Op. 208, 212. 

From the documents submitted I find that all of the statu- 
tory conditions precedent to the issue of bonds by the mu- 
nicipalities of Porto Rico have been fully complied with in 
each instance and that the issue of said bonds will not in- 
crease the bonded indebtedness of the Government of Porto 
Rico or of either of the several municipalities named herein 
beyond the maximum amount permitted by law. It is my 
opinion, therefore, that when issued in the form and amount 
proposed, said bonds will constitute valid obligations of the 
respective municipalities responsible for their issue, to the 
payment of which the good faith of The People of Porto 
Rico has been pledged. 

The documents transmitted with your letter are returned 
herewith. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF WAR. 





AUTHORITY OF SECRETARY OF THE TREASURY TO DELE- 
GATE CERTAIN POWERS TO THE DIRECTOR OF CUSTOMS 


The Secretary of the Treasury may delegate to the Director of 
Customs such duties as seem to him proper for an adequate 
administration and enforcement of the customs laws, to be 
exercised by direction of the Secretary, except such duties as 
under some other provision of law seem to require in their 
performance the personal judgment and discretion of the Secre- 
tary or of some other officer. 

The making of departmental regulations designed to have the force 
of law, to be binding upon the public, and to be recognized and 
enforced by the courts is a duty which the statutes place upon 
the Secretary personally, and such regulations should have his 
personal approval before they are promulgated. 

The powers conferred upon the Secretary by section 201 of the 
Emergency Tariff Act of May 27, 1921, the so-called anti- 
dumping provision, are intended to be personal to the Secretary, 
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and the findings and their publication should have his persona] 
approval. 

So, too, the provisions of sections 616, 617, and 618 of the Tariff Act 
of September 21, 1922, relating to the compromise of claims and 
the abatement of fines, penalties, and forfeitures require the 
personal action of the Secretary. 

The powers and duties under the other provisions of law mentioned 
in the Secretary's letter, and referred to herein, may be dele- 
gated by the Secretary to his subordinates, as he may deem 
wise. 

DEPARTMENT OF JUSTICE, 
December 12, 1925. 
sir: I have the honor to acknowledge receipt of your 

letter of October 22, 1925, stating that you have under con- 
sideration the matter of prescribing the duties of the Direc- 
tor of Customs, pursuant to the Act of March 4, 1923 (c. 251, 
42 Stats. 1453). You refer to several statutes containing 
provisions authorizing the Secretary of the Treasury to 
exercise certain powers with respect to the collection of 
revenue from customs, and to prescribe rules and regula- 
tions for the enforcement of the customs laws. You re- 
quest that I advise you whether, under the authority con- 
tained in the Act of March 4, 1923, the statutory duties and 
others of a similar character imposed upon the Secretary of 
the Treasury by the Acts mentioned, may be delegated by 
him to the Director of Customs to be exercised by the latter 
by direction: of the Secretary. 

The Act of March 4, 1923, provides that: 

“The Secretary of the Treasury is authorized and directed 
to appoint, pursuant to the civil-service laws and regula- 
tions, fix the compensation, and prescribe the duties, when 
not otherwise defined by law, of one Director of Customs 
(in lieu of Chief, Division of Customs) '* * *,” 

It is stated in your letter that the duties of the Chief of 
the Division of Customs were not prescribed by law, and no 
provision was made in the statutes for the duties to be 
performed, but his duties were such as were assigned to him 
by the Secretary or the Assistant Secretary in charge of 
customs. 

The statutes to which you refer, as containing provisions 
authorizing the Secretary of the Treasury to exercise cer- 
tain powers with respect to the collection of revenue from 
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customs, are sections 161, 248, and 249 of the Revised 
Statutes, the Act of December 18, 1890 (c. 22, 26 Stat. 690), 
the Food and Drugs Act of June 30, 1906 (c. 3915, 34 Stat. 
768), section 201 of the Emergency Tariff Act of May 27, 
1921 (c. 14, 42 Stat. 9), and the Tariff Act of September 21, 
1922 (c. 356, 42 Stat. 858). 

Section 161, Revised Statutes, authorizes the head of 
each Department “to prescribe regulations, not inconsistent 
with law, for the government of his Department, the con- 
duct of its officers and clerks, the distribution and per- 
formance of its business, * * *.” 

Section 248, Revised Statutes, provides that the Secretary 
of the Treasury “shall superintend the collection of the 
revenue.” 

Section 249, Revised Statutes, provides that “the Secre- 
tary of the Treasury shall direct the superintendence of the 
collection of the duties on imports, * * * as he shall 
judge best.” 

Section 251, Revised Statutes, provides: 

“The Secretary of the Treasury * * *_ shall prescribe 
forms of entries, oaths, bonds, and other papers, and rules 
and regulations, not inconsistent with law, to be used under 
and in the execution and enforcement of the various pro- 
visions * * * of law relating to raising revenue from 
imports, or to duties on imports, or to warehousing; he shall 
give such directions to collectors and prescribe such rules 
and forms to be observed by them as may be necessary for 
the proper execution of the law.” 

The Act of December 18, 1890, authorizes the Secretary 
of the Treasury to approve suspensions from duty of cus- 
toms officers under certain conditions. 

The Food and Drugs Act of June 30, 1906, provides in 
effect that the Secretary of the Treasury shall require the 
exportation or destruction of articles found by the Secre- 
tary of Agriculture not to be entitled to entry. 

Section 201 of the Act of May 27, 1921, provides for cer- 
tain findings by the Secretary and the making of these find- 
ings public. 

The Tariff Act of September 21, 1922, contains various 
provisions for regulations to be prescribed by the Secretary 
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of the Treasury, and specifies a number of other duties to 
be performed by him. Among them section 520 authorizes 
the Secretary to refund duties and correct errors in the 
liquidation of entries in certain cases. Section 616 makes it 
unlawful for “ any officer of the United States” to compro- 
mise or abate any claim of the United States arising under 
the customs laws for any fine, penalty, or forfeiture. Any 
officer who attempts to make such compromise or abatement 
shall be guilty of a felony, but the Secretary of the Treasury 
shall have power to remit or mitigate any such fine, penalty, 
or forfeiture, or to compromise the same in the manner 
provided by law. 

By section 617 the Secretary is authorized to compromise, 
under certain conditions, any claim arising under the cus- 
toms law, if such action shall be recommended by the So- 
licitor of the Treasury, and by section 618 he is authorized 
to remit or mitigate fines or penalties upon such terms and 
conditions as he deems reasonable and just. 

Under section 619 he is authorized to make awards of 
compensation to informers of violations of the customs laws. 

The language of the Act of March 4, 1928, creating the 
office of Director of Customs, is, if read literally, broad 
enough to justify you in assigning to him almost any duty 
in connection with the customs service. You are authorized 
to “ prescribe the duties, when not otherwise defined by law, 
of one Director of Customs.” The phrase “ when not other- 
wise defined by law” seems to qualify the word “ duties,” 
that is, the duties of the Director of Customs, and inasmuch 
as no law defines his duties your authority to prescribe the 
duties would seem to be complete, subject only to future ac- 
tion by Congress defining or limiting them. However, this 
literal interpretation can hardly be followed, as it would be 
almost equivalent to rendering meaningless the words “ when 
not otherwise defined by law.” I think we must under- 
stand them to be the equivalent of “not inconsistent with 
other provisions of law,” and in this sense the statute would 
seem to empower you to prescribe for the Director of Cus- 
toms any duties which are not by law specifically imposed 
upon some other official. 

Sections 161, 248, and 249 of the Revised Statutes confer 
vpon you, in the broadest possible terms, power to regulate 
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the manifold operations of your Department and the dis. 
tribution and performance by your subordinates of the 
labor and duties incident thereto. There is, however, a 
distinction between powers conferred upon a public officer, 
which he may delegate to his subordinates, and powers 
which must be exercised by him personally. It has been 
said that the performance of a power requiring the exer- 
cise of judgment or discretion may not be delegated to an- 
other, unless the legislative authority conferring power has 
authorized the delegation. Jn re Murnane, 39 Fed. 99; 
Throop on Public Officers, section 570, et seq. 

Powers which may be delegated are often called “ min- 
isterial,” and it has generally been held that the power is 
ministerial in character when its performance does not re- 
quire the exercise of judgment or discretion. 29 Cyc. 1443; 
Mississippi v. Johnson, 4 Wall. 475, 598; Marbury v. Madze- 
son, 1 Cranch, 137. 

Bearing in mind the enormous field covered by the activi- 
ties of the Treasury Department, and the futility of apply- 
ing to its operations any principle based upon the theory 
that every duty imposed upon, or power vested in the Secre- 
tary, which requires the exercise of judgment or discretion, 
must be performed by him personally, I think we must con- 
clude that statutes empowering the Secretary to make regu- 
lations for the distribution and performance of the business 
of the Department, and providing for the appointment of 
subordinates of the Secretary to perform such duties as 
may be prescribed by him, express a congressional intent to 
allow the Secretary to delegate to these subordinates any 
duties except those which, under other statutes, require in 
their performance the personal judgment of the Secretary 
himself or of some other official. 

Section 245, Revised Statutes, defining the duties of As- 
sistant Secretary of the Treasury, as well as the Acts pro- 
viding for the office of Undersecretary (see Act of June 16, 
1921, c. 23, 42 Stat. 29, 61), afford some light. These officers 
are to perform such duties as may be prescribed by the 
Secretary or by law. It has been held that an act of an As. 
sistant Secretary, within the authority and power of the 
Department, must be presumed, nothing appearing to the 
contrary, to have been done in pursuance of a lawful au- 
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thority. John Shillito v. McClung, 51 Fed. 868, 872; Chad- 
wick v. The United States, 3 Fed. 750, 756; The United 
States v. Adams, 24 Fed. 348, 350. See also Franklin Sugar 
Refining Company v. The United States, 178 Fed. 748. 

It is-my understanding that in the organization and op- 
erations of the Treasury a full measure of discretion and 
judgment, in connection with many matters, has been exer- 
cised by the Undersecretary, since the creation of that office, 
and by the Assistant Secretaries for many years. The fact 
that this has been going on for a long time without question 
or challenge by Congress, or by the courts, is persuasive 
evidence of its propriety and legality. 

Perhaps a distinction should be drawn between acts which 
may properly be delegated to an Undersecretary or Assistant 
Secretary, officers appointed by the President and confirmed 
by the Senate, and the Director of Customs or other official 
who is appointed pursuant to the civil-service law; but I 
think that the drawing of such distinction, in view of the 
similarity of the language of the statutes, must be left to the 
judgment of the Secretary himself. It is a matter of pro- 
priety, not of power. 

The Act of March 4, 1923, is entitled “An Act to provide 
the necessary organization of the Customs Service for an 
adequate administration and enforcement of the Tariff 
Act of 1922.” The purpose of the Act as thus expressed 
justifies and requires a practical construction, and my con- 
clusion is that the Secretary may delegate to the Director of 
Customs such duties as seem to him proper for an adequate 
administration and enforcement of the customs laws, to be 
exercised by direction of the Secretary, except such duties 
as under some other provision of law seem to require in their 
performance the personal judgment and discretion of the 
Secretary or of some other officer. 

Regulations made by an Executive Department, in con- 
formity to law, become a part of the law and have the same 
force and effect as if incorporated in the statute. Wakins v. 
The United States, 96 Fed. 837; Ha parte Reed, 100 U.S. 18; 
United States v. Smull, 236 U. S. 405; United States v. 
Morehead, 243 U.S. 607. 

The making of regulations of this kind designed to have 
the force of law, to be binding upon the public, and to be 
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recognized and enforced by the courts is, I think, a duty 
which the statutes place upon the Secretary personally. 
Wherever, therefore, in the provisions of law mentioned in 
your letter, and to which I have hereinbefore referred, a 
power and duty to make regulations of this kind is con- 
ferred or imposed upon the Secretary I think those regula- 
tions should have his personal approval before they are 
promulgated. 

In my opinion the powers conferred upon the Secretary 
by section 201 of the Act of May 27, 1921, the so-called 
antidumping provision, are intended to be personal to the 
Secretary, and the findings and their publication should 
have his personal approval. 

So, too, I think the provisions of sections 616, 617, and 
618 of the Tariff Act of September 21, 1922, relating to the 
compromise of claims and the abatement of fines, penalties, 
and forfeitures require the personal action of the Secretary. 
I think the powers and duties under the other provisions of 
law mentioned in your letter, and to which I have referred, 
may be delegated by you to your subordinates, as you may 
deem wise. Should any doubt arise in your mind with 
respect to the application of the principle which I have 
endeavored to state, to any of the numerous provisions in 
the Tariff Act of September 21, 1922, I will, of course, be 
pleased to advise you more specifically. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 





CIVIL SERVICE—RETIREMENT—MEDICAL AND DENTAL 
OFFICERS TRANSFERRED TO THE VETERANS’ BUREAU 


Relative to the civil-service status and retirement status of certain 
commissioned medical and dental officers transferred from the 
United States Public Health Service to the United States Vet- ' 
erans’ Bureau under Executive order of June 7, 1924, held, 

1. That the positions, identified as being occupied on June 7%, 1924. 
by the personnel referred to in the Executive order of that date, 
are, by virtue of section 4 of the World War Veterans’ Act, 1924, 
within the classified civil service of the United States; 

2. That the employees referred to in Executive order of June 7, 
1924, are within the classified civil service of the United States 
by reason of their appointment in pursuance of said order to 
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classified positions “without regard to the provisions of the 
civil service law and regulations ”’; and 

3. That the employees referred to in the Executive order of June 7, 
1924, being within the classified civil service of the United 
States, are subject to the provisions of the Retirement Act of 
May 22, 1920. 

DEPARTMENT OF J USTICE, 
December 14, 1925. 


Sir: I have the honor to acknowledge receipt, by your 
reference, of a communication from the Civil Service Com- 
mission, dated October 19, 1925, with regard to the civil- 
service status of certain commissioned medical and dental 
officers transferred from the Public Health Service to the 
Veterans’ Bureau by Executive order of June 7, 1924. The 
specific questions submitted by the Civil Service Commission 
are as follows: 

“1. Are the positions, as distinguished from the incum- 
bents of the positions, identified as being occupied on June 
7, 1924, by the personnel referred to in the Executive order 
of that date, within the classsified civil service of the United 
States 

“9, Are the employees referred to in the Executive order 
of June 7, 1924, within the classified civil service of the 
United States? 

“3. Are the employees referred to in the Executive order 
of June 7, 1924, subject to the Retirement Act of May 22, 
1920?” 

A similar request for an expression of opinion has been 
received from the Director of the. Veterans’ Bureau, and 
answers to the above questions will also answer the Direc- 
tor’s inquiries. 

Section 4 of the World War Veterans’ Act, 1924 (Act of 
June 7, 1924, c. 320, 43 Stat. 608), established an independent 
bureau under the President to be known as the United 
States Veterans’ Bureau, and further provided: 

“'There shall be included on the technical and administra- 
tive staff of the director such staff officers, experts, inspectors, 
and assistants as the director shall prescribe; and there shall 
be in the United States Veterans’ Bureau such sections 
and subdivisions thereof as the director shall prescribe. 
With such exceptions as the President may deem advisable, 
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all employees shall be subject to the civil-service law and 
regulations made thereunder.” 

Under this provision of the Act the positions in the Vet- 
erans’ Bureau below that of director were, together with the 
oc:upants thereof, covered into the classified civil service of 
the _United States, unless excepted therefrom by the 
President. 

At the time the World War Veterans’ Act became effective 
there was a large number of commissioned medical and 
dental officers of the Public Health Service theretofore de- 
tailed to and employed in the Veterans’ Bureau. As the 
positions in the Veterans’ Bureau were, by the provisions of 
the Act, covered into the classified civil service, it was be- 
lieved that such officers could not continue their services in 
the Veterans’ Bureau without specific Executive authority 
therefor, notwithstanding the provisions of section 6, Rule 
II, of the Civil Service Regulations. Accordingly, Execu- 
tive order of June 7, 1924, was issued. This order, after 
reciting section 4 of the World War Veterans’ Act, 1924, 
supra, provides: 

“Now, therefore, by virtue of the authority vested in me, 
I direct that such of the commissioned personnel of the 
United States Public Health Service heretofore detailed to 
the United States Veterans’ Bureau and now performing 
service in said Bureau as may be designated by the Director 
of the United States Veterans’ Bureau may be appointed 
and employed in the United States Veterans’ Bureau at such 
rates of compensation and for such time as the Director 
thereof may direct, without regard to the provisions of the 
civil-service law and regulations made thereunder.” 

Undoubtedly the President is clothed with authority to 
except the positions occupied by the medical and dental 
officers in question from the application of the civil-service 
laws. The question then is whether he has done so by Ex- 
ecutive order of June 7, 1924. If the Executive order has 
not that effect, then the positions in question became classi- 
fied in pursuance of the provisions of section 4, World War 
Veterans’ Act, 1924, and the occupants of said positions be- 
came subject to the civil-service laws. In other words, when 
the positions were classified the occupants thereof were 
automatically covered into the classified civil service of the 
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United States in pursuance of the provisions of the Act of 
March 27, 1922, post, and section 6, Rule II, of the Civil 
Service Regulations, which reads as follows: 

“Except as provided in section 7 of this rule (which ap- 
plies only to the Postal Service), a person holding a posi- 
tion when it becomes classified and subject to competitive 
examination shall have all the rights which he would ac- 
quire if appointed thereto upon examination under these 
rules * * *.” | 

The language of section 4, World War Veterans’ Act, 
1924, must be construed as classifying the positions in the 
Veterans’ Bureau, except those specifically excepted there- 
from by the President. The Executive order of June 7, 
1924, does not expressly exempt from the classified service 
the positions held by the medical and dental officers thereto- 
fore detailed from the Public Health Service. As was said 
by Attorney General Bonaparte (27 Op. 95, 98), “it is in 
no case to be considered that a position is excepted unless 
the language relied upon to establish the exception is so 
plain and unequivocal as to admit of no doubt.” 

The persons occupying such positions at the time the 
order was issued, however, were by Executive order of June 
7, 1924, exempt from the requirements of the civil-service 
law as to examination, and the Director was authorized to 
appoint them to classified positions in the Bureau “ without 
regard to the provisions of the civil-service law and regula- 
tions made thereunder.” This term “ without regard to the 
provisions of the civil-service law and regulations” has by 
frequent usage taken on a special meaning. It is the term 
generally used in Executive orders authorizing the ap- 
pointment to classified positions of persons who have not 
submitted to competitive examination and thereby become 
eligible to appointment to such positions. It must be as- 
sumed therefore that the President used this term advisedly 
and with the intent to permit and authorize the appoint. 
ment of the personnel theretofore detailed from the Public 
Health Service to classified positions in the Veterans’ Bu- 
reau without subjecting them to the necessity of submitting 
to competitive examinations. 

The Executive order does not disclose a purpose to exempt 
the personnel from any requirements or deprive them of 
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any benefits of the civil-service laws applicable after ap- 
pointment. The statemept in the order that the personnel 
referred to are to be employed “at such rates of compensa- 
tion and for such time as the director thereof may direct” 
is not inconsistent with the idea that, except for examina- 
tions, they were to be governed by the civil-service laws. 

The Executive order of June 7, 1924, therefore, has the 
effect of merely waiving the civil-service laws and regula- 
tions to permit the appointment of said medical and dental 
officers to classified positions in the Veterans’ Bureau. When 
so appointed they became employees in the classified civil 
service of the United States and entitled to all the rights 
and benefits accorded to and subject to the obligations im- 
posed upon other employees in the classified civil service of 
the United States. (34 Op. 192.) 

The term “employees in the classified civil service of the 
United States ” as used in the Retirement Act, and as the 
same occurs in other Acts, was defined by Congress in the 
Act approved March 27, 1922 (c. 116, 42 Stat. 470), as 
follows: 

“That in the administration of the civil service retire- 
ment Act approved May 22, 1920, the expression ‘all em- 
ployees in the classified civil service of the United States,’ 
as used in section 1 thereof shall be construed to include all 
persons who have been heretofore or who may hereafter be 
given a competitive status in the classified civil service, with 
or without competitive examinations, by legislative enact- 
ment, or under the civil service rules promulgated by the 
President, or by Executive orders covering groups of 
employees with their positions into the competitive classified 
service or authorizing the appointment of individuals to 
positions within such service.” 

It will be observed that the Act of March 27, 19292, defines 
employees in the classified service as all those employees 
theretofore or thereafter given a competitive status in the 
classified civil service “ with or without competitive exam- 
ination * * *, or by Executive orders covering groups 
of employees with their positions into the competitive classi- 
fied service or authorizing the appointment of individuals to 
positions within such service.” The employees referred to 
in Executive order of June 7, 1924, having acquired the 
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“competitive status”? mentioned in the Act of March 27, 
1922, thereby became entitled to the benefits and subject to 
the obligations of the Retirement Act of May 22, 1920 (c. 
195, 41 Stat. 614). Section 1 of the Retirement Act makes 
applicable the provisions of the Act to “all employees in 
the classified civil service of the United States,” and the 
Act of March 27, 1922, supra, defines “employees in the 
classified civil service of the United States” to include those 
employees appointed to classified positions by Executive 
orders “ authorizing the appointment of individuals to posi- 
tions within such service.” 

As was said by Attorney General Stone, in 34 Op. 192, 
197: “ However, all positions in the executive civil service, 
not now classified and not expressly excepted by statute, 
may be covered into the classified civil service by Executive 
order, and when so covered in, the Act of March 27, 1922, 
supra, would have the effect of giving to the persons hold- 
ing such positions ‘a competitive status in the classified 
civil service,’ and extending to them the benefits of the Re- 
tirement Act.” | 

A fortiori, the above ruling would apply when positious 
are classified by statute. 

Answering the specific questions submitted by the Civil 
Service Commission, I have to advise you: 

1. The positions, identified as being occupied on June 7, 
1924, by the personnel referred to in the Executive order of 
that date, are, by virtue of section 4 of the World War 
Veterans’ Act, 1924, within the classified civil service of the 
United States. 

2. The employees referred to in Executive order of June 
7, 1924, are within the classified civil service of the United 
- States by reason of their appointment in pursuance of said 
order to classified positions “without regard to the pro- 
visions of the civil-service law and regulations.” 

8. The employees referred to in the Executive order of 
June 7, 1924, being within the classified civil service of the 
United States, are subject to the provisions of the Retire- 
ment Act of May 22, 1920. 

Respectfully, 
JOHN G. SARGENT. 

To the PRESIDENT. 
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PORTO RICO—ISSUANCE OF PUBLIC-IMPROVEMNET BONDS 


The proposed issue by the Government of Porto Rico of $2,000,000 
of public-improvement bonds, being authorized by Act No. 79 
of the Legislature of Porto Rico of August 17, 1925, and as such 
issue will not increase the outstanding bonded indebtedness of 
Porto Rico beyond the maximum amount authorized by law, 
the bonds, when issued in the form and amount proposed, will 
constitute legal and binding obligations of the People of Porto 
Rico. 

DEPARTMENT OF JUSTICE, 


December 15, 1925. 


Sir: I have the honor to acknowledge receipt of your | 
letter of November 18, 1925, stating that your Department has 
been authorized to issue and sell, for the account of the gov- 
ernment of Porto Rico, public improvement bonds of the 
face value of $2,000,000, to become due and payable in four 
series of $500,000 each, on July 1, of the years 1956, 1957, 
1958, and 1959, respectively. It is stated the bonds are to 
be issued in coupon form in the denomination of $1,000 only, 
to be dated January 1, 1926, and to bear interest at the rate 
of 414 per cent per annum. | 

The proposed bonds are to be issued under authority con- 
tained in section 3 of the Act of Congress, approved March 
2, 1917 (c. 145, 39 Stat. 953), as amended by Act of Febru- 
ary 3, 1921 (c. 34, 41 Stat. 1096), and Act No. 79 of the 
Legislature of Porto Rico, approved August 17, 1925. 

Section 3 of the Act of March 2, 1917, as amended, supra, 
authorizes the government of Porto Rico, when necessary 
to anticipate taxes and revenues and to protect the public 
credit, to issue bonds and other obligations, provided such 
public indebtedness does not exceed 10 per centum of the 
aggregate tax valuation of the property of Porto Rico. 
Said Act also provides that the bonds issued thereunder 
shall be exempt from taxation by the governments of Porto 
Rico, the United States, and the several States, or any po- 
litical or municipal subdivision thereof. 

Included with the papers submitted by you 1s a certificate 
of the treasurer of Porto Rico dated October 13, 1925, certify- 
ing that the aggregate assessed valuation of the real and per- 
sonal property of the island of Porto Rico on June 30, 1925, 
was $315,962,283, and that the total outstanding bonded in- 
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debtedness of the government of Porto Rico is $20,375,000. 
The proposed issue of bonds, together with the issue of 
bonds in the amount of $200,000, dated July 1, 1925, au- 
thorized by Act No. 33 of the Legislature of Porto Rico, 
approved June 17, 1925, and the issue of irrigation bonds 
to the amount of $750,000, dated July 1, 1925, under au- 
thority of Act No. 61, Legislature of Porto Rico, approved 
July 21, 1923, will not increase the outstanding bonded in- 
debtedness of Porto Rico beyond the maximum amount au- 
thorized by law. 

A certified copy of Act No. 79 of the Legislature of Porto 
Rico, approved August 17, 1925, is included with the papers 
transmitted by you. Section 1 provides that for the purpose 
of supplying funds for the continuation of the construction 
of roads and bridges the treasurer of Porto Rico is author- 
ized and directed to issue bonds of the people of Porto Rico 
in the sum of $2,000,000. Section 2 relates to the form of 
bonds and provides that they shall bear interest at a rate 
not to exceed 5 per cent per annum. Section 4 provides’ 
that the principal and interest shall be payable at the Treas- 
ury of the United States in gold coin of the United States, 
and section 6 pledges the good faith of the people of Porto 
Rico for the payment of the principal and interest of said 
bonds when the same become due. Section 8 provides that 
the bonds shall be sold by the Secretary of War of the 
United States, or the treasurer of Porto Rico, or by any 
fiscal agent appointed by the latter for that purpose, with 
the approval of the governor, and that the proceeds of sale 
shall be deposited with an authorized depositary of the gov- 
ernment of Porto Rico, to be designated by the treasurer 
of Porto Rico. It is further provided that the treasurer of 
Porto Rico shall have complete charge and authority as 
regards all details in connection with the issue and sale of 
said bonds, with the approval of the Governor of Porto 
Rico. 

In a letter to the Governor of Porto Rico, dated Septem- 
ber 26, 1925, the treasurer of Porto Rico reported his pur- 
pose to sell public-improvement bonds in the sum of $2,000,- 
000, and that said bonds shall be registered and transferable 
at the office of the Register of the Treasury of the United 
States; that said bonds shall bear interest at the rate of 414 
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per cent per annum, and shall be issued in four series of 
$500,000 each, payable July 1 in the years 1956, 1957, 1958, 
and 1959, respectively, both principal and interest to be 
paid at the Treasury of the United States in gold coin of the 
United States. The terms of the issue and sale of said 
bonds were approved by the Governor of Porto Rico, as 
shown by his approval noted on said letter. 

I find that all of the statutory conditions relating to the 
issue of bonds by Porto Rico have been fully complied with, 
and that the form of bond transmitted with your letter is in 
substantial compliance with the law authorizing their issue. 
It is my opinion therefore that when issued in the form and 
amount proposed such bonds will constitute legal and bind- 
ing obligations of the People of Porto Rico. 

Respectfully, 
JOHN G. SARGENT. 


To the Srecrerary oF War. 





TARIFF—EQUALIZING RATES OF DUTY—TRANSPORTATION 
COSTS 


By section 315 (a) of the Tariff Act of 1922 (42 Stat. 941) the 
President is directed to investigate and ascertain the “ differences 
in costs of production ” of foreign and domestic articles, and to 
increase or decrease the statutory rates of duty, within the limita- 
tions fixed by the statute, to equalize such differences. 

Section 315 (c) of the Act, supra, enumerates the factors which the 
President shall take into consideration in ascertaining such differ. 
ences in costs of production, and in fixing the proper rate to 
equalize the same. Hence, in the performance of this statutory 
duty, the President should, by virtue of section 4, subdivision (c) 
of said Act, take into consideration in so far as he finds it prac- 
ticable from an analysis of the facts in each case, costs of trans- 
portation, whenever it is shown that such costs or differences 
therein, as between foreign and domestic articles, constitute an ad- 
vantage or disadvantage in competition between the foreign and 
American producers, 

DEPARTMENT OF JUSTICE, 
February 2, 1926. 


Sir: I have the honor to comply with your request of 
November 18, 1925, for my opinion concerning the question 
whether or not the costs of transportation shall be taken into 
consideration in determining the differences in “costs of 
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production,” under section 315 of the Tariff Act of 1922. 
There were transmitted with your request, statements of the 
reasons for and against the inclusion of costs of transporta- 
tion, and the legislative history of section 315 of the Tariff 
Act, submitted by the Chairman of the United States Tariff 
Commission. 

The statute under consideration by the United States 
Tariff Commission, the construction of which is now desired, 
is section 315(a) and the first paragraph of section 315(c), 
Tariff Act of 1922, approved September 21, 1922, c. 356, 42 
Stat. 858. Subdivision (a) and (c), supra, read as follows: 

“(a) That in order to regulate the foreign commerce of 
the United States and to put into force and effect the policy 
of the Congress by this Act intended, whenever the Pres- 
ident, upon investigation of the differences in costs of pro- 
duction of articles wholly or in part the growth or product of 
the United States and of like or similar articles wholly or in 
part the growth or product of competing foreign countries, 
shall find it thereby shown that the duties fixed in this Act 
do not equalize the said differences in costs of production in 
the United States and the principal competing country he 
shall, by such investigation, ascertain said differences and 
determine and proclaim the changes in classifications or in- 
creases or decreases in any rate of duty provided in this 
Act shown by said ascertained differences in such costs of 
production necessary to equalize the same. Thirty days 
after the date of such proclamation or proclamations, such 
changes in classification shall take effect, and such increased 
or decreased duties shall be levied, collected, and paid on 
such articles when imported from any foreign country into 
the United States or into any of its possessions (except the 
Philippine Islands, the Virgin Islands, and the islands of 
Guam and Tutuila): Provided, That the total increase or 
decrease of such rates of duty shall not exceed 50 per centum 
of the rates specified in Title I of this Act, or in any amend- 
atory Act. 
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“(c) That in ascertaining the differences in costs of pro- 
duction, under the provisions of subdivisions (a) and (b) of 
this section, the President, in so far as he finds it practicable, 
shall take into consideration (1) the differences in conditions 
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in production, including wages, costs of material, and other 
items in costs of production of such or similar articles in the 
United States and in competing foreign countries; (2) the 
differences in the wholesale selling prices of domestic and 
foreign articles in the principal markets of the United 
States; (3) advantages granted to a foreign producer by a 
foreign government, or by a person, partnership, corpora- 
, tion, or association in a foreign country; and (4) any other — 
advantages or disadvantages in competition.” (42 Stat. 
941, 942.) 

Subdivision (a) refers only to the “differences in costs 
of production” of articles the growth or product of the 
United States and the like or similar articles the growth or 
product of competing foreign countries, and authorizes the 
President to ascertain such differences and increase or de- 
crease the rates of duty provided in the Tariff Act to equal- 
ize such differences in costs of production. 

Subdivision (c) provides what factors shall be taken into 
consideration by the President in determining the differences 
in the foreign and domestic costs of production, and the 
proper rates of duty to equalize the same. It is therein 
provided that “in ascertaining the differences in costs of 
production * * * the President, zn so far as he finds it 
practicable, shall take into consideration (1) the differences 
in conditions in production, including wages, costs of ma- 
terial, and other items in costs of production * * *,” If 
the Congress had intended that only the actual costs of pro- 
duction or fabrication at the places of production should be 
taken into consideration, it need have gone no further, but 
subdivision (c) continues by authorizing the President, zn 
so far as he finds zt practicable, to take into consideration, 
(2) the differences in the wholesale selling prices of domes- 
tic and foreign articles in the principal markets of the United 
States; (3) advantages granted to a foreign producer by a 
foreign government, etc.; and “(4) any other advantages or 
disadvantages in competition.” If differences in transporta- 
tion costs result in “advantages or disadvantages in competi- 
tion” the President is directed to take such differences in 
transportation costs into consideration, in so far as he finds 
it practicable to do so. 
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The argument is advanced that clause (4) has reference 
only to clause (3), and is in fact but a continuation of clause 
(3), but this contention can not be sustained. “ When sev- 
eral words are followed by a clause which is applicable as 
much to the first and other words as to the last, the natural 
construction of the language demands that the clause be read 
as applicable to all.” Porto Rico Ry. Co. v. Mor., 253 U.S. 
345, 348, and cases cited. 

It is well settled that in construing a statute, the intent 
of the legislature is to be determined, if possible, from the 
language used in the Act. Moore v. United States, 249 U.S. 
487, 489; United States v. Standard Brewery, Inc., 251 U.S. 
210,217. And that this intention must be adduced from the 
entire statute and not from a part only. United States v. 
Ninety-nine Diamonds, 139 F. 961, 963; Railroad Commis- 
sionv. C. B.d& Q. R. R. Co., 257 U.S. 563, 589. It is also 
equally well established that a statute should be construed 
to give effect, if possible, to all of its parts: Market Company 
v. Hoffman, 101 U. S. 112, 115; United States v. Lexington 
Mill, etc. Co., 232 U.S. 399, 410; United States v. Standard 
Brewery, Inc., 251 U.S. 210, 218. The intention of Congress 
is to be found in the language used in the statute, interpreted 
according to its fair and obvious meaning. Johnson v. So. 
Fac. Go.,.196 U. S. 1, 19; United States v. Goldenberg, 168 
U. S. 95, 102-3. 

Remarks explanatory of the purpose and meaning of the 
Act in question, by committee members in charge of the bill 
on the floor of the Senate, have been referred to by those 
concerned with its interpretation. But resort should be had 
to such aids to construction only when the meaning of the 
statute, taken as a whole,is doubtful or obscure. Penna. f#. FR. 
Co. v. International Coal Mining Co., 230 U. 8S. 184, 199. 
“Such aids are only admissible to solve doubt, and not to 
create it.” Wisconsin R. R. Comm. v. C. B. dQ. &. BR. Co., 
257 U.S. 563, 589. The intent of the legislature must first be 
sought in the language employed in the statute and if this 
is clear the courts will expound the statute as written. Fol- 
som v. United States, 160 U.S. 121, 127; Duplex Printing Co. 
v. Deering, 254 U.S. 448, 474. 

The two opposing arguments in respect to the question 
submitted have been urged with such force and sincerity, 
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it has been assumed that a doubt exists. To resolve this 
doubt the legislative history of the Act as well as the Act 
itself have been given thorough consideration. 

While much may be said on both sides as to the intent 
of the Congress, an examination of the legislative history 
of section 315 does not disclose the legislative intent with 
any degree of certainty. It does disclose a diversity of views 
as to the meaning of the language of the statute. 

It is, of course, well settled that remarks of members of 
either House of Congress, made in debate, can not be taken 
as an indication of the purpose and scope of the Act as 
finally passed. The views of different members and senators 
in reference to the extent of the power granted to the Presi- 
dent by section 315, as expressed on the floor of both Houses 
of Congress, is so widely divergent as to constitute no safe 
cuide in interpreting the language used in the Act, even if 
such statements could be resorted to. As stated by the 
Supreme Court in United States v. Trans-Missouri Freight 
Association, 166 U. S., 290, 318: 

“All that can be determined from the debates and reports 
is that various members had various views, and we are left 
to determine the meaning of this act, as we determine the 
meaning of other acts, from the language used therein.” 

The language used in subdivision (c), given its natural and 
usual meaning, indicates with reasonable clearness the in- 
tent of the levislative body, when the purpose of section 315 
is borne in mind. This purpose is not merely the ascertain- 
ment of the differences in costs of production by the Tariff 
Commission, but the equalization of the rates of duty for 
the protection of American producers, and to effect any ad- 
vantages in competition enjoyed by foreign producers. 

If effect 1s to be given to clause (4) of subdivision (c), 
it must be admitted that the language is comprehensive 
enough to authorize the President to take into consideration 
many matters affecting competition between foreign and 
domestic producers in determining (1) whether he shall act 
under subdivision (a), and (2) to what extent the statutory 
rates of duty shall be increased or decreased. 

The President may find the differences in actual costs of 
production at the places of production by taken into con- 
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sideration only clause (1). The relationship between the 
foreign and domestic articles as ascertained under clause (1) 
may be modified or effected by consideration of the factors 
set forth in clauses (2), (3), and (4), or any one of them. 
After the differences in the actual costs of production or fab- 
rication have been ascertained under clause (1) 1t may be 
found under clause (3) that advantages, bonuses, and sub- 
sidies have been or are being granted by foreign govern- 
ments. If so, these advantages, bonuses, or subsidies should 
be taken into consideration in fixing the rate of duty, and 
there may be found “other advantages or disadvantages zn 
competition,” including transportation costs, ascertainable 
under clause (4), which will materially aid the President in 
determining the extent to which he shall exercise the stat- 
utory power given him by subdivision (a). 

In some cases it will be found that the advantage in trans- 
portation costs is with the foreign producer. Such was the 
ascertained fact developed by the investigation of the Tariff 
Commission into the difference in costs of production of 
Canadian and domestic wheat. (See Report of the Tariff 
Commission to the President on Wheat.) 

The accepted report shows in tabulated form (p. 43) that 
the difference in actual costs of production of American and 
Canadian wheat for the three-year period of 1921-1923 was 
33 cents per bushel. The statutory rate of duty was 30 
cents per bushel. If the President had been limited to 
consideration of the difference in actual costs of production 
only, under clause (1), he could have added but 3 cents to 
the statutory rate to equalize the difference in costs of pro- 
duction. But it was found there existed advantages in com- 
petition in favor of the Canadian producer resulting from 
cheaper elevator services and cheaper freight rates to the 
head of the lakes, aggregating approximately 9 cents per 
bushel. Adding this advantage in competition to the 3 cents 
advantage in cost of production made a total difference of 12 
cents in favor of the Canadian producer. Accordingly, an 
equalizing duty of 12 cents per bushel on imported Canadian 
wheat was added to the statutory rate of 30 cents per bushel. 

It has been contended that the advantage in transporta- 
tion of the Canadian wheat was in the nature of a bonus and 
would therefore come under clause (3) of subdivision (c). 
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However this may be, the language of clause (4) is sufii- 
ciently broad and comprehensive to authorize the President 
to consider the advantage in freight rates as an advantage in 
competition. Even if the advantage in transportation was 
due to a subsidy or bonus allowed the railroad by the Cana- 
dian government, and, therefore, fell within the purview of 
clause (3), the difference in costs of elevator services and 
other marketing charges could not be given consideration 
under clause (3), but could be given consideration under 
clause (4) as an advantage in competition. It can not be 
soundly contended that effect should be given to clause (3) 
and denied to clause (4). 

Section 318(a) of the Tariff Act of 1922 is in harmony 
with the construction herein given to section 315. That sec- 
tion provides in part: 

“Sec. 318(a). That in order that the President and the 
Congress may secure information and assistance, it shal be 
the duty of the United States Tariff Commission, in addition 
to the duties now imposed upon it by law, to— 
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“(6) Ascertain all other facts which will show the differ- 
ences in or which affect competition between articles of the 
United States and imported articles in the principal mar- 
kets of the United States.” (42 Stat. 946.) 

Little purpose would be served, so far as assisting the 
President in the discharge of his duties, by the report of 
the Tariff Commission showing facts concerning “the dif- 
ferences in or which affect competition between articles of 
the United States and imported articles in the principal 
markets of the United States,” if he can not consider such 
facts in fixing the proper rates of duty to equalize such dif- 
ferences. 

The quoted portion of section 318(a), taken in connection 
with subdivision (c) of section 315, indicates a purpose and 
intent on the part of Congress that factors additional to 
those showing the actual costs of production or fabrication 
should be taken into consideration by the President in fix- 
ing the equalizing rates of duty. , 

Section 315 of the Tariff Act imposes on the President 
the performance of a duty of the very highest order. To 
give to the Act such a narrow construction as will tie his 
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hands in the performance of that duty would result in a 
failure to give effect to the legislative intent. The statute is 
remedial in character, and should be liberally construed to 
accomplish the purpose of its enactment. Mew York, N. H. 
& H.R. kh. Co. v. Interstate Comr. Com., 200 U.S. 361, 391; 
Logan v. Davis, 233 U.S. 618, 628; Bechtel v. United States, 
101, U. S. 597, 600. 

In reply to your inquiry, therefore, I have the honor to 
advise you as follows: 

1. By section 315(a) the President is directed to investi- 
gate and ascertain the “differences in costs of production ” 
of foreign and domestic articles, and to increase or decrease 
the statutory rates of duty, within the limitations fixed by 
the statute, to equalize such differences. 

2. Section 315(c) enumerates the factors which the Presi- 
dent shall take into consideration in ascertaining such dif- 
ferences in costs of production, and in fixing the proper rate 
to equalize the same. In the performance of this statutory 
duty he should, by virtue of clause (4) subdivision (c), take 
into consideration, in so far as he finds it practicable from 
an analysis of the facts in each case, costs of transportation, 
whenever it 1s shown that such costs or differences therein, as 
between foreign and domestic articles, constitute an advan- 
tuge or disadvantage in competition between the foreign and 
American producers. 

Respectfully, 
JOHN G. SARGENT. 


To the PRESIDENT. 


FURNISHING ARTIFICIAL LIMBS AND OTHER PROSTHETIC 
APPLIANCES TO DISABLED FEDERAL EMPLOYEES 


Section 9 of the Federal Employees’ Compensation Act (39 Stat. 743) 
contemplutes the furnishing to injured and disabled Federal em- 
ployees, at the expense of the United States, artificial limbs, artifi- 
cial eyes, and other prosthetic appliances. deemed reasonable and 
necessary for the treatment and rehabilitation of such employees 
by the United States Compensation Commission. 


DEPARTMENT OF JUSTICE, 
February 4, 1926. 
Sir: I have the honor to comply with your request for 
my opinion on the authority of the United States Employees’ 
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Compensation Commission to furnish to disabled employees 
of the Government artificial limbs, artificial eyes, and other 
prosthetic appliances required for the rehabilitation of such 
employees. 

The Federal Compensation Act, approved September 7, 
1916, c. 458, 39 Stat. 742, provides that the United States 
shall pay compensation as therein specified for the disability 
or death of an employee resulting from a personal injury 
sustained while in the performance of his duty. | 

Section 28 of the Act creates a commission of three to be 
known as the United States Employees’ Compensation Com- 
mission. Section 32 provides: “The commission is author- 
ized to make necessary rules and regulations for the enforce- 
ment of this Act, and shall decide all questions arising under 
this Act.” 

Section 36 directs the commission, when a claim is pre- 
sented to it, to investigate the facts and make a finding 
of such facts and an award for or against payment of 
the compensation provided for. Section 35 authorizes an 
appropriation of funds for the payment of the compensa- 
tion provided for by the Act, “including the medical, sur- 
vical, and hospital services and supplies provided by section 
nine, and the transportation and burial expenses provided by 
sections nine and eleven.” 

Section 9 of the Compensation Act reads: 

“Immediately after an injury sustained by an employee 
while in the performance of his duty, whether or not dis- 
ability has arisen, and for a reasonable time thereafter, 
the United States shall furnish to such employee reasonable 
medical, surgical, and hospital services and supplies unless 
he refuses to accept them. Such services and supplies shall 
be furnished by United States medical officers and hospitals, 
but where this is not practicable shall be furnished by pri- 
vate physicians and hospitals designated or approved by 
the commission and paid for from the employees’ compen- 
sation fund. If necessary for the securing of proper medi- 
cal, surgical, and hospital treatment, the employee, in the 
discretion of the commission, may be furnished transporta- 
tion at the expense of the employees’ compensation fund.” 

The question submitted is whether the language of sec- 
tion 9, requiring the United States to furnish disabled em- 
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pioyees with “reasonable medical, surgical, and hospital 
services and supplies,” includes authority to furnish arti- 
ficial limbs, artificial eyes, and other prosthetic appliances 
which, in the opinion of the commission, are necessary for 
the rehabilitation of such injured employees. If such pros- 
thetic appliances are included within the statute, then the 
commission may, in its discretion, furnish transportation to 
the injured employees, when necessary to secure such appli- 
ances. 

That the fundamental purpose of the Compensation Act 
is a humanitarian one, and that the Act should be adminis- 
tered with regard to its humanitarian purpose was stated 
by the Acting Attorney General in his opinion of May 16, 
1923 (83 Op. 476, 484). It is clear that the Act is remedial 
in character. It is a well-established principle of statutory 
construction that a remedial statute is to be construed 
liberally, and so as to effectuate the purpose of Congress. 
Logan v. Davis, 233 U.S. 618, 626; Bechtel v. United States, 
101 U. S. 597, 600. 

Whether or not the medical and surgical services iad sup- 
plies are reasonable and necessary fox: the proper treatment 
and rehabilitation of an injured employee are facts which 
the compensation commission is authorized to determine. 
(Sec. 32.) Its decision in this respect is not subject to 
review. (33 Op. 4/6, 479.) 

Although section 32 of the Act provides that the commis- 
sion “ shall decide all questions arising under this Act,” and 
the Attorney General had held that its decisions in this 
respect were final, Congress in a subsequent amendatory 
Act (Act of June 5, 1924, c. 261, 43 Stat. 389) provided 
that: “In the absence of fraud or mistake in mathematical 
calculation, the finding of facts in, and the decision of: the 
commission upon, the merits of any claim presented under 
or authorized by this Act, if supported by competent evi- 
dence shall not be subject to review by any other administra- 
tive or accounting officer, employee, or agent of the United 
States.” 

It is claimed by the General Accounting Office that artifi- 
cial limbs and other prosthetic appliances are not ordinarily 
furnished by physicians or hospitals, and, therefore. are not 
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included within the terms or the intent of section 9. In the 
statement of facts presented by the United States Employees’ 
Compensation Commission, however, it is stated “the hos- 
pitals of the public health service, whose principal benefi- 
ciaries in the past have been merchant seamen, are accus- 
tomed to furnish to merchant seamen beneficiaries whatever 
services and supplies are needed, including artificial limbs 
and other prosthetic appliances according to the circum- 
stances of the case.” 

What, then, is the legislative intent as indicated by the 
language of the Act? That injured and disabled employees 
of the United States shall receive immediate medical and 
surgical treatment according to the nature of the injury 
sustained, and to this end United States medical officers and 
hospitals are placed at the disposal of the commission for 
the proper treatment of such injured employees, is ex- 
pressly stated. But the statute goes a step further and 
directs that reasonable surgical and hospital supplies shall 
be furnished to such injured employees, by United States 
medical officers and hospitals if practicable, but if not, then 
by private physicians and hospitals to be designated or ap- 
proved by the compensation commission. There is no indi- 
cation that it was the intent of Congress to limit the medical 
and surgical services and supplies to such as might be avail- 
able at a United States hospital, but it is expressly directed 
that “reasonable medical, surgical, and hospital services 
and supplies” shall be furnished injured employees, unless 
they refuse to accept them. The evident humanitarian and 
economic purposes of section 9 are to provide medical and 
surgical services for the relief of injured employees, to- 
gether with hospital facilities, and to furnish such surgical 
and hospital supplies, at the expense of the United States, 
as, in the opinion of the commission, may be necessary and 
reasonable to the cure and rehabilitation of injured and 
disabled employees. This conclusion is the only one which 
appears logical, when the remedial character of the statute 
and the humanitarian purpose which induced its enactment 
are considered. 

While artificial limbs and other prosthetic appliances are 
not specifically named in the Act as surgical and hospital 
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supplies to be furnished to injured employees, as is the case 
with the Workmen’s Compensation Act of Massachusetts 
(General Laws of Massachusetts, 1921, c. 152, Sec. 30), 
nevertheless, it is believed that such appliances are included 
within the spirit and intent of the statute. “A thing may 
be within a statute but not within its letter, or within the 
letter and yet not within the statute. The intent of the law- 
maker is the law.” Jones v. Guaranty, etc., Co., 101 U.S. 
622, 626. 

The construction herein given the Federal Compensation 
Act is sustained by the decision of the Supreme Court of the 
State of Connecticut in construing a similar provision in the 
Workmen’s Compensation Act of that State. The Work- 
men’s Compensation Act of Connecticut (General Laws of 
Connecticut, Revision 1918, c. 284, Sec. 5347) provides: 

“‘Any employee who has sustained an injury in the course 
of his employment shall forthwith notify his employer, or 
some person representing him, of such injury; * * *. 
The employer, as soon as he has knowledge of any such 
injury, shall provide a competent physician or surgeon to 
attend the injured employee, and in addition shall furnish 
such medical and surgical aid or hospital service as such 
physician or surgeon shall deem reasonable or necessary.” 

The Supreme Court of Connecticut, in Olmstead v. 
Lamphier, 104 Atlantic 488, had occasion to construe the 
above-quoted provision with reference to furnishing an 
artificial limb, and held that the statutory provision requir- 
ing the employer to “furnish such medical and surgical aid 
or hospital service as such physician or surgeon shall deem 
reasonable or necessary,” justified and contemplated the 
furnishing of an artificial limb. With reference to the 
meaning of the term “surgical aid” as used in the act, the 
court said, page 489: 

“The term in its ordinary significance is not limited to 
the personal service of the surgeon, but includes all the 
means and instrumentalities used in surgery which will help 
effect a cure. Splints and crutches and apparatus for hold- 
ing the limb manifestly are brought to the patient by the 
surgeon, adjusted by him, and usually paid for directly by 
the patient. It is a part of the duty of the surgeon to pre- 
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pare the stump of arm or leg for the artificial leg or arm. 
It is a part of his duty to adjust it. Why give the patient 
splints to hold the bones in place or crutches with which 
to walk, and regard these as used in surgery? Why supply 
a glass eye? Because it is the everyday duty of the surgeon 
to order these things for his patient, and they are included 
as, of course, under “surgical aid.” ‘There is no difference in 
principle between supplying these and the artificial limb. 
That pertains to surgery and is used in surgery. The stump 
must be prepared by the surgeon to receive the artificial 
limb, and that must be adjusted to the stump by the surgeon. 
The only difference between the crutch and the artificial limb 
is the latter costs more than the former. 

“Our act contemplates the furnishing of all the medical 
and surgical aid that is reasonable and necessary. The pur- 
pose of this provision is to restore the injured employee to 
a place in our industrial life as soon as possible by the use 
of all medical and surgical aid and hospital service which 
the ordinary usages of the modern science of medicine and 
surgery furnish. Humanity and economic necessity in this 
instance are in harmony in working for the accomplishment 
of the individual and of the public welfare.” 

The last above-quoted paragraph of the decision of the 
Supreme Court of Connecticut admirably states the purpose 
of the Workmen’s Compensation Act of Connecticut, and is 
fully applicable to the Federal Employees’ Compensation 
Act. Keeping in mind the humanitarian purpose of said 
Act, and giving due weight to the opinion of the Supreme 
Court of Connecticut in construing language of similar 
import, the conclusion reached inevitably must be that the 
purpose and intent of section 9 is to include within its 
scope artificial limbs and other prosthetic appliances which, 
in the opinion of the commission, are reasonable and neces- 
sary to the treatment and rehabilitation of injured and dis- 
abled Federal employees. 

I have the honor to advise you, therefore, that ‘section 9 of 
the Federal Employees’ Compensation Act contemplates the 
furnishing to injured and disabled employees, at the expense 
of the United States, artificial limbs, artificial eyes, and 
other prosthetic appliances, deemed reasonable and neces- 





42 Transportation of Gasoline in Foreign Vessel. 


sary for the treatment and rehabilitation of such employees 
by the United States Compensation Commission. 
Respectfully, 
JOHN G. SARGENT. 
To the Presipent. 





MERCHANT MARINE ACT, SECTION 27—TRANSPORTATION OF 
GASOLINE IN A FOREIGN VESSEL | 


It would not be a violation of section 27 of the Merchant Marine Act, 
1920, to transport gasoline in a foreign vessel from California to 
New Orleans, land same at the latter city, mix it with mid-conti- 
nent gasoline, and then transport the mixture in the same vessel 
to England, the original destination. 


DEPARTMENT OF JUSTICE, 
February 4, 1926. 


Sir: I have the honor to acknowledge receipt of your 
letter of January 4, 1926, stating that the Anglo-Mexican 
Petroleum Company (Ltd.), a British corporation, proposes 
to purchase California gasoline for shipment to and distri- 
bution in England. It is stated that before the gasoline can 
be used in England it must be mixed with mid-continent 
gasoline. The company proposes to transport the gasoline 
from California to New Orleans, where the California gaso- 
line will be landed, mixed with mid-continent gasoline, and 
the mixture will then be transported to England, the origina! 
destination. The entire transportation will be in British flag 
vessels owned by the company. 

The exact purpose of the company is stated by it as 
follows: : 

“Tt is the corporation’s purpose to transport the gasoline 
from California to its intended destination in England by 
its own British flag vessels, and in the course of such trans- 
portation to mix the gasoline at New Orleans as already 
described, which mixing will of course necessitate landing 
and reloading at New Orleans, continuing the transporta- 
tion of the gasoline—as so mixed—to the intended destina- 
tion in England in the same vessels, owned by the corpora- 
tion, that began the transportation from California.” 


Nore.—This opinion withdrawn by opinion of Oct. 8, 1927 (35 Op. 317). 
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It is contended by the Commissioner of Navigation that 
the proposed transportation from California to New Orleans 
in a-foreign vessel will constitute a violation of section 27 
of the Merchant Marine Act of 1920. My opinion, there- 
fore, is requested whether or not the indicated transporta- 
tion will be in violation of the Merchant Marine Act. 

Section 27 of the Merchant Marine Act of 1920, c. 250, 
41 Stat. 999, reads in part as follows: 

“That no merchandise shall be transported by water, 
or by land and water, on penalty of forfeiture thereof, be- 
tween points in the United States, including Districts, Ter- 
ritories, and possessions thereof embraced within the coast- 
wise laws, either directly or via a foreign port, or for any 
part of the transportation, in any other vessel than a vessel 
built in and documented under the laws of the United States 
and owned by persons who are citizens of the United States, 
or vessels to which the privilege of engaging in the coast- 
wise trade is extended by sections 18 or 22 of this Act: 
* * *D 

It must be borne in mind that the evident purpose of 
section 27 is to secure to American vessels the coasting trade 
of the United States and to prohibit the use of foreign ves- 
sels in such trade. 

From the statement of facts presented it is apparent that 
the destination of the California gasoline from the time it is 
taken aboard the British vessel at a California port to the 
time it reaches its final destination is a foreign port. Sec- 
tion 27 of the Merchant Marine Act relates only to domestic 
commerce and transportation thereof between ports of the 
United States. The Act indicates no purpose to regulate 
foreign commerce. To hold that the indicated transporta- 
tion will be in violation of section 27, necessarily requires 
a determination that the transportation from California is 
complete upon arrival at New Orleans. This view can not 
be accepted, as the destination of the California gasoline is 
at all times a foreign port, and the continuity of the trans- 
portation to the ultimate destination is merely temporarily 
interrupted at New Orleans for the purpose of mixing the 
gasoline with a like product of higher grade. The product, 
however, remains the same, and the identical gasoline taken 
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aboard at the California port is to be transported to and 
consumed in a foreign country. 

So long as the ultimate destination of the American 
product is a foreign port, and the product is eventually 
transported to its ultimate destination, the mere fact that 
the continuity of the transportation is interrupted by stop- 
page at an intermediate American port does not constitute 
a violation of section 27. The Supreme Court, in Zhe Ber- 
muda, 3 Wall. 514, 553, said: 

“It makes no difference whether the destination to the 
rebel port was ulterior or direct; nor could the question of 
destination be affected by transshipment at Nassau, if trans- 
shipment was intended, for that could not break the con- 
tinuity of transportation of the cargo. 

a: * 7 tt * 

“A transportation from one point to another remains con- 
tinuous, so long as intent remains unchanged, no matter what 
stoppages or transshipments intervene.” 

Referring to the decision in Zhe Bermuda case the At- 
torney General, in 32 Op. 350, 352, said: 

“Clearly whether successive voyages are connected by a 
common plan is a question of fact to be determined from 
the circumstances of each individual case. Applying the 
test laid down by the Supreme Court to the circumstances 
of the present case, it 1s apparent that the facts fall short 
of showing that the continuity of the voyage has been 
broken.” 

That the ultimate destination is dependent on the intent 
of the shipper and not on the contract of shipment was 
decided by the Supreme Court in B. & O. Railroad Co. v. 
Settle et al., 260 U.S. 166, 171. 

The rule laid down by the Supreme Court in Zhe Ber- 
muda case was applied by the Attorney General to the trans- 
portation of American grain in foreign vessels from an 
American port to a Canadian port and thence to an Amer- 
ican port. 384 Op. 355, 362. In that opinion the Attorney 
General said : 

“Tt can be determined only from the facts presented in 
each case whether there existed such an intent to transship 
the grain to an American port or place as would constitute 
a continuous transportation and result in violation of section 
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27 of the Merchant Marine Act, or whether, in the absence 
of such intent, the continuity of the transportation was 
broken upon arrival at the foreign port and the grain 
entered into the commerce of the foreign country and lost 
its identity as an American product.” 

From the facts presented, it appears that, although the 
transportation will be interrupted at New Orleans, the con- 
tinuity thereof will not be broken, as the intent remains 
throughout that the identical American product is to be 
transported to a foreign destination. The continuity of the 
transportation, although interrupted at New Orleans, re- 
mains unbroken and unchanged until the product reaches its 
final destination. 

I have the honor to advise you, therefore, that in my 
opinion the transportation outlined in the statement of facts 
presented will not constitute a violation of section 27 of the 
Merchant Marine Act. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF COMMERCE. 





FEDERAL RESERVE BOARD—ELIGIBILITY OF OFFICERS OF 
MUTUAL SAVINGS BANK TO SERVE AS DIRECTORS 


Mutual savings banks are banks within the meaning of section 4 (5) 
of the Federal Reserve Act (38 Stat. 254), prohibiting directors of 
class B and class C from being officers, directors, or employees of 
“any bank.” 

DEPARTMENT OF JUSTICE, 
March 4, 1926. 
Sir: I have the honor to reply to your letter of January 

12, 1926, transmitting one from the Governor of the Federal 

Reserve Board, and submitting for my consideration and 

opinion the question whether a trustee, officer, or employee 

of a mutual savings bank is eligible for appointment as a 

class B or class C director of a Federal reserve bank. 
Section 4 (5) of the Federal Reserve Act (Act of Decem- 

ber 23, 19138, c. 6, 38 Stat. 254) provides that the board of 
directors of Federal Reserve banks shall consist of nine 
members divided into three classes designated as classes 

A, B, and C. It is further provided that— 
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‘No director of class B shall be an officer, director, vr 
employee of any bank. 

“No director of class C shall be an officer, director, 
employee, or stockholder of any bank.” 

It has been contended that a mutual savings bank having 
no capital stock and not engaged in a general banking busi- 
ness is not such a bank as is contemplated by the statute, 
and that, therefore, an officer of such mutual savings bank 
is not prohibited from serving as a class B or class (© 
director of a Federal reserve bank. 

The real question presented for my consideration, there- 
fore, is whether a mutual savings bank of the character 
above described is to be considered a “bank” as that term 
is used in section 4 (5) of the Federal Reserve Act, pre- 
scribing the qualifications of class B and class C directors. 

The word “bank” is inclusive and can not be restricted 
to institutions transacting all of the business usually trans- 
acted by commercial banking institutions. A mutual savings 
bank, although having no capital stock, accepts deposits, 
makes loans, and invests its money in securities, paying 
over to its depositors the principal of their deposits and 
accrued net earnings. To that extent it is engaged in the 
banking business. Bouvier defines a bank as “A place for 
the deposit of money.” 

The Supreme Court of the United States, in Smith v. 
Kansas City Title Company, 255 U. S. 180, 210, said: 
“ Speaking generally, a bank is a moneyed institution to 
facilitate the borrowing, lending and caring for money.” In 
Bank of Savings v. The Collector, 70 U.S. 495, the Supreme 
Court of the United States had under consideration the 
status of mutual savings banks operating without capital 
stock, such as those referred to in your communication. At 
pages 512-513 the Court said: 

“Banks, in the commercial sense, are of three kinds, to 
wit: 1, of deposit; 2, of discount; 3, of circulation. All or 
any two of these functions may, and frequently are, exer- 
cisea by the same association; but there are still banks of 
deposit, without euthority to make discoints or issue a cir- 
culating medium.” 

Savings banks which receive deposits and loan the same 
for the benefit of their depositors, although they may have 
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no capital stock, and neither make discounts nor perform 
other functions usually performed by commercial banks, are 
nevertheless engaged in the business of banking and are, 
therefore, banks within the meaning of section 4 (5) of the 
Federal Reserve Act, supra. 

I have the honor, therefore, to advise you that mutual 
savings banks are banks within the meaning of section 4 (5) 
of the Federal Reserve Act, prohibiting directors of class B 
and class C from being officers, directors, or employees of 
“any bank.” 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF THE TREASURY. 





PACKERS AND STOCKYARDS ACT—TERM “DEALER” IN- 
CLUDES SALARIED PACKER BUYERS OF LIVESTOCK 


The term “ dealer,’ as defined in section 301 (d) of the Packers and 
Stockyards Act, 1921 (42 Stat. 163), includes persons regularly 
employed on salary by packers to buy livestock in commerce at a 
stockyard for the latter for slaughter. 


DEPARTMENT OF JUSTICE, 
March 18, 1926. 

Sir: I have the honor to acknowledge receipt of your 
letter of October 26, 1925, requesting my opinion as to 
whether the term “dealer,” as defined in section 301 (d) of 
the Packers and Stockyards Act, 1921, includes persons 
regularly employed on salary by packers to buy livestock at 
a stockyard for the latter for slaughter. I note from your 
letter that the question arises in connection with the pro- 
posed enforcement against packer buyers of the require- 
ment that market agencies and dealers give suitable bond, 
as authorized in the Act making appropriation for the 
Department of Agriculture for the fiscal year ending June 
30, 1926 (43 Stat. 822), and as provided in Rule 17 (b), of 
the Secretary’s “General Rules and Regulations for Carry- 
ing out the Packers and Stockyards Act, 1921, with Respect 
to Stockyard Owners, Market Agencies, and Dealers.” 

Since the term “ dealer ” is expressly defined by the Pack- 
ers and Stockyards Act, 1921 (42 Stat. 163), the task pre. 
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sented is not to construe that term, but to construe the 
language used by the Act in its definition. That language 
is as follows: 

“Sec. 801. When used in this Act— 

* * * i . 

“(d) The term ‘dealer’ means any person, not a market 
agency, engaged in the business of buying or selling in 
commerce livestock at a stockyard, either on his own account 
ar as the employee or agent of the vendor or purchaser.” 
In the performance of this task the clause in the Appro- 
priation Act mentioned above, authorizing the require- 
ment of bond, as well as any intention that may have been 
entertained by Congress in its enactment, is not helpful, 
since it merely authorized additional requirements to be 
imposed upon dealers who were such under the Packers 
and Stockyards Act, and did not purport in any way to 
alter the meaning that had already been given that term 
by its definition in the earlier Act. To the Packers and 
Stockyards Act solely, therefore, we must look in constru- 
ing the definition of “dealer ” therein contained. 

Literally read, the definition includes all except market 
agencies who engage in the business of ezther buying or 
selling in commerce livestock at a stockyard (as defined 
in the Act), either on their own account or as employees 
or agents of others. Construed thus literally, the definition 
comprehends all habitual purchasers of livestock in com- 
merce at a public stockyard and consequently includes cer- 
tain packers and their buyers, as well as those who make 
a practice of buying only to sell again (subject only to the 
question whether they are engaged in the business of such 
buying, which will be considered later). That this differs 
from the meaning of dealer as commonly understood is 
not illuminating, since the Act shows throughout a very 
evident intention to use the terms which it especially de- 
fines with unusual or limited meanings. Thus, under Title 
I, livestock includes dead stock, and commerce is limited 
substantially to interstate and foreign commerce only; 
under Title IT, “ packer” includes persons engaged only in 
the marketing of butter or eggs who also have a mere stock 
owners’ interest, however small, in a packing business as 
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ordinarily understood. Moreover, the definition in question 
expressly includes persons who buy or sell merely as the 
employees of others—persons to whom the term “dealer” 
in its ordinary sense would seldom, if ever, be applied. 

There is ample authority, however, to limit the definition 
in its meaning to those who buy and sell livestock at stock- 
yards, if such appears from a consideration of the balance 
of the Act to have been the intention of the legislature. 

“The popular use of ‘or’ and ‘and’ is so loose and so 
frequently inaccurate that it has infected statutory enact- 
ments. While they are not treated as interchangeable, and 
should be followed when their accurate reading does not 
render the sense dubious, their strict meaning. is more read- 
ily departed from than that of other words, and one read 
in place of the other in deference to the meaning of the con- 
text.” (Sutherland, Statutory Construction (2 ed.), Vol. 
2, sec. 397.) 

“Tt is a principle well settled that in the construction of 
statutes, as well as wills and contracts, where the sense 
demands it, or the intention is evident, the words ‘or’ and 
‘and’ may be exchanged and used covertibly.” (Kennedy 
v. Haskell, 67 Kans. 612, 616.) 

See also Kanne v. M. & St. L. Ry. Co., 833 Minn, 419; U.S. 
v. Fisk, 3 Wall. 445; State v. Brandt, 41 Iowa 593; Barker v. 
Esty, 19 Vt. 181. While these authorities do not warrant the 
reading of “and” and “or” interchangeably at the whim 
of the reader, they do authorize such substitution if to read 
the conjunction literally would import to the passage a 
dubious meaning or one inconsistent with the legislative 
intent as revealed in the Act as a whole. It remains then 
to consider whether the Packers and Stockyards Act pre- 
sents such a necessity in the case before us. 

Title II of the Act defines “ packers ” and sets forth their 
obligations and duties. The definition includes not only 
those who buy livestock for slaughter, and those engaged in 
the manufacture of edible meat food products for commerce, 
but also certain classes of persons engaged in the manufac- 
ture of the nonedible by-products of the slaughtering and 
meat-packing industry, and still others engaged only in the 


marketing end of the business. It 1s at once apparent that 
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none of these occupations includes as a necessary incident 
thereof the business of buying livestock at a public stock- 
yard market. Even those who purchase for slaughter need 
not operate on a public stockyard market—though most of 
them no doubt do so—but may make their purchases through 
private channels, such as country buyers dealing directly 
with producers, or at private stockyards not subject to your 
jurisdiction, of which the Mistletoe Yards at Kansas City 
is a notable example. It is well known in the industry that 
large purchases of livestock for slaughter are made in these 
ways. (See 34 Op. 32.) On the other hand, members of 
the other three classes of packers, as defined in the Act, 
may never have occasion to go into the public stockyard as 
a buyer. Those in the second class may buy carcasses 
already dressed under standing contracts with members of 
the first class; those in the third class may under a similar 
arrangement purchase only the tankage and offal from 
those in the first and second classes, while those in the 
marketing class may deal only in the finished products 
turned out by those in the first two classes. So different, in 
short, 1s the business of buying at public stockyards from 
that of the packer as defined under Title II, that in purport- 
ing to deal comprehensively with the duties and obligations 
of the latter, that title can not be presumed to have intended 
to cover the former. 

In Title III of the Act, however, the intent appears to 
regulate all who habitually do business in commerce at 
public stockyards, as therein defined, whether that busi- 
ness consists of the ownership or operation of the stock- 
yard itself, of the furnishing of stockyard services, of 
buying or selling for a commission, or of buying or selling 
on independent account or as the agent of such an inde- 
pendent operator. Stockyard owners and market agencies 
are expressly defined, and all others who buy or sell as 
a business at such stockyards are then grouped in a class 
and designated as “dealers.” That the possibility of this 
class overlapping with other classes of persons under the 
Act was foreseen is evident from the care taken expressly 
to exclude market agencies. If it was clearly intended to 
comprehend as dealers only those ordinarily known as 
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such, i. e., speculators and traders, it is puzzling that 
market agencies should have been so carefully excepted, 
and nothing said about packers, since the ordinary term 
“dealer” is as little applicable to one as to the other. 
This view is further reinforced when we consider the 
practical results that would have ensued from the exclusion 
of packers from the definition. By section 303 dealers, in 
common with market agencies, are forbidden to carry on 
business at stockyards which have been designated by you 
as such, until they have registered with your Department 
In accordance with your regulations. No reason appears 
why packers who choose to operate as buyers of livestock 
on public stockyard markets should not be subjected to this 
requirement in common with other classes of buyers with 
whom they must compete. The reasonable purpose of sec- 
tion 303 seems to be to make the identity and character of 
all persons engaging in the business of buying or selling on 
public stockyard markets a matter of public record in your 
office, no doubt in furtherance of business responsibility in 
their dealings with each other. To confer an exemption 
from this burden upon packers who see fit to come on to 
such markets as buyers would be to grant them a dis- 
criminatory privilege as compared with competing buyers. 
Such an intent can not be imputed in a legislative act 
aimed primarily at the prevention and eradication of dis- 
criminatory amd unfair practices. It seems in perfect 
harmony, both with the general spirit and purpose of the 
Act, and with the definitions and duties contained in Title 
II with respect to packers, that they should be required to 
stand on the same footing as other buyers, when they find 
it necessary or desirable to come upon the public stock- 
yard markets in that capacity; and it is my opinion that 
this was among the purposes intended to be accomplished 
by section 301 (d). The fact referred to in your letter 
that the packers immediately after the passage of the Act 
acquiesced without question in the Secretary’s requirement 
that their buyers register as dealers is significant that any 
legislative intent to exclude them from the clause defining 
dealers was not even suspected at the time. That pack- 
ers, themselves, were not required to register is not sig- 
nificant, since the apparent purpose of the registry 
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requireinent was no doubt substantially served by requir- 
ing their buyers to register. 

It is true that no legislative intent appears in the Pack- 
ers and Stockyards Act to subject packers and their buyers 
to a bonding requirement; but neither does it appear with 
reference to market agencies or dealers proper. The bond- 
ing requirement is the creation of a later statute which 
could not affect the legislative intent underlying the Pack- 
ers and Stockyards Act, in the light of which the definition 
in question must be construed. 

By section 312 (a) substantially the same prohibition 
of unfair practices is laid upon dealers as that impressed 
upon packers in section 202 (a), and in sections 401 and 
403 dealers in common with packers are subjected to the 
requirements regarding accurate accounting and regarding 
liability of principals for acts of their agents. Yet there 
is nothing in this inconsistent with the position here taken. 
Since all packers are not dealers, and all dealers are not 
packers, it is necessary to mention both in connection with 
provisions applicable to both, even though this may appear 
repetitious in those limited cases where the two capacities 
coincide in the same person. There is no indication that 
the Act intended its classification of persons to be mutually 
exclusive, for it is well known that many packers are also 
stockyard owners and subject as such to the provisions of 
the Act applicable to such persons. 

In the light of the above, there appears no reason, de- 
ducible from the Act as a whole, to warrant the strained 
construction of the first “or” as “and” in section 301 (d), 
and the definition of dealers must accordingly be read in 
the disjunctive, to include persons engaged in the business 
of either buying or selling in commerce livestock at a stock- 
yard, either on his own account or as the employee or 
agent of the vendor or purchaser. 

There remains the question whether packers, when they 
engage habitually in buying livestock at public stockyard 
markets, are “engaged in the business of buying * * * 
in commerce livestock at a stockyard.” More generally 
stated, this is the question whether a manufacturer who 
habitually buys his raw materials in a certain market, or 
in a certain way, is engaged also in the business of buying 
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such goods in that way, so as to subject him to laws desig- 
nated to regulate those who buy in that market. It seems 
plain that he is. The Act itself clearly recognizes that one 
whose main business is packing may also be engaged in the 
business of buying, for in section 201 the term “ packer ” 
is defined to include, among others, “any person engaged 
in the business (a) of buying livestock in commerce for 
purposes of slaughter.” 

Indeed, this view squares with the facts and experiences 
of everyday life. To engage in business is to pursue an 
occupation or employment as a livelihood or source of profit. 
(Morningstar v. State, 185 Ala. 66.) A person or corpora- 
tion may engage in several businesses, of which one may be 
its principal business and others secondary or subsidiary. 
Thus an automobile manufacturer may engage also in the 
businesses of mining the coal and iron which he uses in his 
factory, of making glass for his wind shields, and of oper- 
ating steamships and railroads for the transportation to and 
from his factory of his raw materials and finished products. 
It is no answer to say that these are optional employments, 
whereas the purchase of raw materials is a necessary incl- 
dent to the manufacturing business. Practically every 
manufacturer engages in the business of selling his prod- 
uct, yet this is no less essential to the gainful pursuit of his 
principal occupation as a manufacturer than is the advan- 
tageous purchase of raw materials. If the packers, instead 
of buying livestock on the open market, raised it on their 
own ranches, few would deny that they would then be 
engaged in the business of the livestock producer. How can 
it then be denied, when instead they choose to purchase 
it daily and in great quantities on the public livestock mar- 
kets, in competition with others who are engaged in the 
business of such buying, that they too are engaged in that 
business, and subject equally to all the obligations and regu- 
lations which are imposed by law upon such persons? 

But the above is really unnecessary to the decision of the 
question submitted except as it throws light upon the gen- 
eral economic situation out of which the question arises. 
The question submitted involves the bonding only of packer 
buyers, not of the packers themselves. Having decided that 
the word “or” in the statute is to be construed in the dis- 
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junctive, it is clear that packer buyers are “engaged in the 
business of buying or selling in commerce livestock at a 
stockyard, either on his own account or as the employee or 
agent of the vendor or purchaser.” They are certainly en- 
gaged in some business, and as they do buying exclusively, 
they must be engaged in the business of buying. Section 
403 of the Act, whieh for purposes of construction and en- 
forcement makes the act of the employee or agent in every 
case the act of the principal, seems then efficacious to impart 
the same status to the packer as that held by his buyer. 

It seems equally or more desirable, indeed, that packer 
buyers, as well as packers, should be included within section 
301 (d), especially in view of the probable purpose of the 
registry requirements in section 303. It is equally important 
that sellers of livestock should be able to verify from the 
public records the identity and standing of employee buyers 
with whom they must deal as of the principal buyers them- 
selves. Otherwise imposters might deceive them by posing 
as the gents of responsible principals from whom in reality 
they held no authority. 

I must therefore advise you, in response to your inquiry, 
that in my opinion the term “dealer,” as defined in section 
301 (d), Title III, of the Packers and Stockyards Act, 1921, 
includes persons regularly employed on salary by packers 
to buy livestock in commerce at a stockyard for the latter 
for slaughter. 

Respectfully, | : 
JOHN G. SARGENT. 
To THE SECRETARY OF AGRICULTURE. 





APPLICATION OF HATCH, ADAMS, AND PURNELL ACTS TO 
ALASKA AND INSULAR POSSESSIONS 


Alaska, Hawaii, Guam, Porto Rico. and the Virgin Islands are not 
included within the provisions of the Hatch, the Adams, and the 
Purnell Acts, which relate to the maintenance of agricultural ex- 
periment stations, and are not entitled to participate in the moneys 
appropsr‘ated for carrying out the provisions of said Acts. 


DEPARTMENT OF JUSTICE, 
March 18, 1926. 
Smr: I have the honor to acknowledge receipt of your 
letter of December 12, 1925, with inclosures, in which you 
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request my opinion as to whether the Act of March 2, 
1887, 24 Stat. 440 (Hatch Act), the Act of March 16, 1906, 
34 Stat. 63 (Adams Act), and the Act of February 24, 
1925, 43 Stat. 970 (Purnell Act), apply to Alaska, Guam, 
Hawaii, Porto Rico, and the Virgin Islands. You state 
that this question has arisen by reason of the application 
of the Governor of Hawaii and the president of the Uni- 
versity of Hawaii for the benefits of these Acts; that in- 
formal application has also been made by the president 
of the College,and School of Mines of Alaska, and the same 
question will arise as to Guam, Porto Rico, and the Virgin 
Islands. 

The first Act of this group of legislation is the Act of 
July 2, 1862, c. 130, 12 Stat. 503, granting a certain quantity 
of public lands to each State which provided colleges for 
the benefit of agriculture and the mechanic arts in accord- 
ance with the terms of the Act. The title of the Act states 
that it is “An Act donating public lands to the several 
States and Territories,” but the first paragraph provides 
“That there be granted to the several States, for the pur- 
poses hereinafter mentioned, an amount of public land, to 
be apportioned to each State.” This Act was amended by 
the Act of July 23, 1866, c. 209, 14 Stat. 208, extending 
the time for three years after the passage of the Act (July 
23, 1866) within which the benefits of the Act of 1862 
could be accepted, and providing “that when any Terri- 
tory shall become a State and be admitted into the Union, 
such new State shall be entitled to the benefits of the said 
Act’ of July two, eighteen hundred and sixty-two, by 
expressing the acceptance therein required within three 
years from the date of its admission into the Union.” 
Although Territories were included in the title of the Act 
of 1862, the body of the Act repeatedly uses the word 
“State” and “States”; and the amendment of July 23, 
1866, clearly contemplated that States only should be the 
beneficiaries thereunder. 

The Act of March 2, 1887 (c. 314, 24 Stat. 440), known 
as the “Hatch Act,” :s entitled, “An Act to establish agri- 
cultural experiment stations in connection with the colleges 
established in the several States under the provisions of an 
act approved July second, eighteen hundred sixty-two, and 
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of the acts supplementary thereto,” and states in the first 
par agraph: 

“That in order to aid in acquiring and diffusing among 
the people of the United States useful and practical infor- 
mation on subjects connected with agriculture, and to pro- 
mote scientific investigation and experiment respecting the 
principles and applications of agricultural science, there 
shall be established, under direction of the college or col- 
leges of agricultural department of colleges in each State or 
Territory established, or which may hereafter be established, 
in accordance with the provisions of an act approved J uly 
second, eighteen hundred and sixty-two, entitled ‘An Act 
donating public lands to the several States and Territories 
which may provide colleges for the benefit of agriculture 
and the mechanic arts,’ or any of the supplements to said 
act, a department to be known and designated as an ‘agri- 
cultural experiment station.’ ” 

Thus the Act provides for the establishment of agricul- 
tural experiment stations in connection with agricultural 
colleges established in each State or Territory in accordance 
with the Act of July 2, 1862. 

When this Act was considered in the Senate (Cong. Rec., 
vol. 17, p. 6650, 49th Cong., 1st sess.) an amendment was 
offered and adopted including Territories, upon the ground 
that the Territory of Dakota had provided for an agricul- 
tural college and that the bill should include Territories 
which had provided such colleges. 

Section 5 of the Hatch Act provides “The sum of fifteen 
thousand dollars per annum is hereby appropriated to each 
State, to be specially provided for by Congress in the 
appropriations from year to year, and to each Territory 
entitled under the provisions of section eight of this act.” 
Section 8 of the Act referred to provides that in States 
having colleges entitled to the benefits of the act and also 
agricultural experiment stations established by law sepa- 
rate from State colleges, such States shall be authorized to 
apply such benefits to experiments at stations so established 
by such States. Section 9 of the Act states that the grants 
of money authorized by the Act are made subject to the leg- 
islative assent of the several States and Territories to the 
purposes of the grants. 
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Although in section 5 the sum of $15,000 is appropri- 
ated for each State and Territory, a study of the legislative 
history of said Act, and also the Appropriation Acts for 
the Department of Agriculture from the passage of the 
Hatch Act to date, clearly leads to the conclusion that 
States and Territories within the continental United States 
only were intended to participate in the moneys appro- 
priated under the Hatch Act. 

The Hatch Act provides that appropriations to carry out 
the provisions of the Act should be made by Congress from 
year to year. As shown by the subsequent Appropriation 


Acts, Congress intended that the several States and the 


continental Territories alone should receive the benefits of 
the Hatch Act. The first appropriation made after the 
passage of this Act was by the Act of February 1, 1888 
(c. 5, 25 Stat. 832), which appropriated $585,000 to carry 
out the provisions of the Hatch Act, which sum is 39 times 
$15,000. At that time there were only 38 States, but an 


agricultural college had been established in the Territory 


of Dakota, and $15,000 was included in the appropriation 
for an experiment station at that college. When the Act 
of February, 1, 1888, was being considered in the House 
(Cong. Rec., vol. 19, p. 554, 50th Cong., 1st sess.), it was 
reported to Congress that agricultural experiment stations 
under the Hatch Act had been established and were in 
operation in 38 States and in the Territory of Dakota. 

As agricultural colleges were properly established in the 
continental Territories, Congress provided for them in the 
Appropriation Acts, and included them in the lump sums 
appropriated to carry out the provisions of the Hatch Act, 
said sums to be equally distributed. The Appropriation 
Act for the fiscal year ending June 30, 1889 (25 Stat. 334), 
appropriated $595,000, of which $10,000 was made avail- 
able to the Secretary of Agriculture for expenses of admin- 
istration, leaving $585,000 to carry out the provisions of 
the Hatch Act. The Appropriation Act for the fiscal year 
ending June 30, 1890 (25 Stat. 840), appropriated $600,000, 
of which $15,000 was for administrative expenses, leaving 
$585,000 for the States and Territories under the Hatch 
Act. The number of stations had remained the same up to 
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this time—that is, one for each of the 38 States and 1 Ter- 
ritory (Dakota). 

North Dakota and South Dakota were admitted to the 
Union on November 2, 1889; Montana, November 8, and 
Washington, November 11 of the same year; Idaho and 
Wyoming on July 3 and July 10, respectively, in 1890. That 
was an increase of six in the number of States. making the 
total number 44, the Territory of Dakota having been 
admitted as the States of North Dakota and South Dakota. 
The appropriation Act for the fiscal year ending June 30, 
1891 (26 Stat. 288), therefore made available to the States 
$660,000, which was 44 times $15,000. 

The Act of April 4, 1890 (26 Stat. 42), appropriated 
$30,000 “To provide for the expenses of agricultural ex- 
periment stations organized during the current fiscal year 
in the Territories of Arizona, New Mexico, and Utah,” under 
the Hatch Act. The inclusion of these three Territories 
made the number of experiment stations 47—that is, 44 
States and 3 Territories. The Appropriation Acts for the 
fiscal year ending June 30, 1892 (26 Stat. 1050), and for 
the fiscal year ending June 30, 1893 (27 Stat. 80), provided 
$15,000 in each Act for each of the 44 States and 3 Terri- 
tories, with an additional allowance for administrative ex- 
penses. The Appropriation Act for the fiscal year ending 
June 30, 1894 (27 Stat. 740), appropriated $720,000 to carry 
out the provisions of the Hatch Act. There was thus pro- 
vided $15,000 each for the 47 States and the Territory of 
Oklahoma. | 

In the Appropriation Acts for each fiscal year since 1895, 
to and including the year ending June 30, 1926, the sum of 
$720,000 has been appropriated each year for the purpose of 
carrying out the provisions of the Hatch Act. This sum 
allows $15,000 to each of the existing 48 States. | 

The Act of March 16, 1906 (c. 951, 34 Stat. 68), known 
as the “Adams Act,” provides that there shall be appropri- 
ated to each State and Territory, for the more complete 
endowment and maintenance of agricultural experiment sta- 
tions established, or thereafter established, in accordance 
with the Hatch Act, the sum of $5,000, in addition to the 
sum appropriated pursuant to the Hatch Act, for the year 
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ending June 30, 1906, and an annual increase of the amount 
of such appropriation thereafter for five years by an addi- 
tional sum of $2,000 over the preceding year, after which the 
amount to be paid to each State and Territory would be 
$30,000—that is, $15,000 under the Hatch Act and $15,000 
under the Adams Act annually to each State and Territory. 
Therefore, in the Appropriation Act for the fiscal year 
ending June. 30, 1912 (36 Stat. 1261), there is an appropria- 


tion of $720,000 for carrying out the provisions of the Hatch 


Act,,and $720,000 for carrying out the provisions of the 
Adams Act, with the proviso that not to exceed $15,000 shall 
be paid to each State and Territory under the last-named 
Act. The Appropriation Acts from that date to the one for 
the fiscal year ending June 30, 1926, all provide $720,000 
under each Act. The sum of $15,000 for each of the States 
under each Act consumes the whole appropriation. 

That Congress did not intend for Territories outside of 
continental United States to participate in the appropria- 
tions under these two Acts is further shown by its own 
action in providing separate appropriations from year to 
year for Alaska, Hawaii, Guam, Porto Rico, and the Vir- 
gin Islands. Thus it clearly appears the Congress did 
not intend that the possessions outside of the continental 
United States should participate in the funds provided 
to carry out the provisions of the Hatch and Adams Acts. 
Year after year appropriations have been made consist- 
ently to carry out the provisions of the Hatch and Adams 
Acts providing for experiment stations in the several 
States, and special appropriations have been made for 
Alaska and the insular possessions. 

The legislative history of the Adams Act confirms the 
view that its provisions shall apply only to the experi- 
ment stations established in the several States and the con- 
tinental Territories. (Cong. Rec., 59th Cong., Ist sess., vol. 
40, pp. 2616 and 2617.) 

The Act of February 24, 1925 (c. 308, 48 Stat. 970), 


known as the “ Purnell Act,” is entitled “An Act to author- — 


ize the more complete endowment of agricultural experi- 
ment stations,” and provides “that for the more complete 
endowment and maintenance of agricultural experiment 
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stations now established or which may hereafter be estab- 
lished, in accordance with the Act of Congress approved 
March 2, 1887 (Hatch Act), there is hereby authorized 
to be appropriated in addition to the amounts now re- 
ceived by such agricultural experiment stations” the sum 
of $20,000 for the fiscal year ending June 30, 1926, and 
increasing the amount by $20,000 for each successive year 
until $60,000 shall be provided for the fiscal year ending 
June 30, 1930, and $60,000 for each fiscal year thereafter, 
in addition to the $30,000 under the Hatch and Adams 
Acts. In order for an experiment station to participate 
under this Act, it is essential that a station shall have been 
established in accordance with the Hatch Act of March 
9, 1887. 

The review of these Acts, including the Appropriation 
Acts, clearly shows that agricultural experiment stations 
have not been established under the Hatch Act in Alaska, 
Hawaii, Guam, Porto Rico, or the Virgin Islands. - There- 
fore, none of the possessions mentioned is entitled to par- 
ticipate in the moneys provided by the Purnell Act of 
February 24, 1925. 

Although the Hatch Act, the Adams Act, the Purnell 
Act, and the appropriation Acts for the Department of 
Agriculture from year to year with reference to agricul- 
tural experiment stations all include Territories as well as 
States, I am of the opinion that the inclusion of Terri- 
tories refers only to those Territories that were within the 
continental United States, and which since have been ad- 
mitted to statehood. I have to advise you, therefore, that 
Alaska, Hawaii, Guam, Porto Rico, and the Virgin Islands 
are not included within the provisions of said Acts and 
are not entitled to participate in the moneys appropriated 
‘for carrying out the provisions of the Hatch Act, the 
Adams Act, and the Purnell Act. 

Respectfully, : 
JOHN G. SARGENT. 
To THE SECRETARY OF AGRICULTURE, 
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CONSTRUCTION OF COOLIDGE DAM, ARIZONA 


The Secretary of the Interior may lawfully proceed with the con- 
struction of the Coolidge Dam in Arizona without awaiting the 
requirements and conditions specified in section 4 of the Act of 
June 7, 1924 (43 Stat. 476). 

Sinica OF JUSTICE, 
April 30, 1926. 

SIR: Replying to your letter of March 25, 1926, requesting 
my opinion on the question whether the Taterior Depart- 
ment is warranted in proceeding with the construction of 
the Coolidge Dam in Arizona before certain requirements 
specified in the Act of June 7, 1924, c. 288,.43 Stat. 475, have 
been complied with, I beg to advise you as follows: 

The Act is entitled “An Act for the continuance of con- 
struction work on the San Carlos Federal Irrigation Project 
in Arizona, and for other purposes,” and section 1 provides: 

“That the Secretary of the Interior, through the Indian 
Service, is hereby authorized to construct a dam across the 
Canyon of the Gila River near San Carlos, Arizona, as a part 
of the San Carlos irrigation project, as contemplated in the 
report of the chief engineer of the Indian irrigation 
service submitted to the Commissioner of Indian Affairs on 
November 1, 1915, at a limit of cost of $5,500,000, for the 
purpose, first, of providing water for the irrigation of lands 
allotted to Pima Indians on the Gila River Reservation, 
Arizona, now without an adequate supply of water and, 
second, for the irrigation of such other lands in public or 
private ownership, as in the opinion of the said Secretary, 
can be served with water impounded by said dam without 
diminishing the supply necessary for said Indian lands: 
Provided, That the total cost of the project shall be dis- 
tributed equally per acre among the lands in Indian owner- 
ship and the lands in public or private ownership that can be 
served from the waters impounded by said dam.” 

Section 2 provides for reimbursement of the Treasury 
for the construction charge assessed against the Indian 
lands and section 3 for the payment of sonskraviion charges 
against lands in private ownership when water therefor 
shall be available. Section 4 provides “that no part of the 
sum provided for herein shall be expended for construction 
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on account of any lands in private ownership until an appro- 
priate. repayment contract in accordance with the terms of 
this Act and, in form approved by the Secretary of the 
Interior, shall have been properly executed by a district 
organized under State law,” etc. Then follow provisions 
for the confirmation by the court of the repayment contract 
which shall contain an appraisal of the lands, and a further 
provision that no part of any sum provided for by the Act 
shall be expended for construction on account of any lands 
in private ownership until all areas of land irrigable under 
the project, and owned by any individual in excess of 160 
irrigable acres, shall have been conveyed to the United States 
free of encumbrance under a contract providing that the 
value as shown by the appraisal of the lands so conveyed 
shall be credited in reduction of the construction charge. It 
is obvious that performance of these conditions will require 
considerable time, and the specific question is whether com- 
mencement of the construction of the dam under section 1 of 
the Act must await performance of all the things mentioned 
in section 4. 

It is clear from the language of section 1 that the primary 
purpose of the Act is to provide water for the irrigation 
of lands allotted to the Indians on the Gila River Reserva- 
tion “now without an adequate supply,” to which primary 
purpose the irrigation of other lands is secondary. If the 
commencement of construction must await the pleasure of 
the owners of lands in private ownership, then the primary 
purpose of the Act would be delayed and possibly defeated. 
Such a construction is not consistent with the clearly 
expressed intent of the statute and tends to defeat it rather 
than to give it effect. I understand that the topographical 
features of the terrain are such that by completion of the 
projected works the unappropriated flood waters of the Gila 
River to be impounded by the dam can be used exclusively 
on the Indian Reservation, where there are ample areas 
susceptible to irrigation. Other landowners desiring to avail 
themselves of the waters from the proposed reservoir must 
first comply with the requirements of section 4 before water 
can be delivered to them or expenditure made in construc- 
tion intended solely to supply their needs. The prohibition 
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cor-tained in section 4 applies only to construction exclusively 
on account of lands in private ownership and does not pre- 
vent commencement of construction for the benefit of the 
Indian lands, for a contrary interpretation of the Act would 
fail to give effect to the words “on account of any lands in 
private ownership.” If they had been omitted the prohibi- 
tion would have been absolute. The provision of the Act of 
March 3, 1925, c. 462, 43 Stat. 1141, 1152, appropriating the 
sum of $450,000 for commencement of construction work on 
the dam “to be immediately available,” tends to confirm 
this view. 

I advise you, therefore, that you may lawfully proceed 
with the construction of the dam without awaiting the 
requirements and conditions specified in section 4 of the Act 
of June 7, 1924. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE INTERIOR. : 





VIRGIN ISLANDS—TAX ON INDUSTRIAL ALCOHOL 


There is no statutory authority for the collection of a tax in the 
Virgin Islands on the manufacture and sale of industrial alcohol 
under the provisions of section 600 (a) of the Revenue Act of 
1918 (40 Stat. 1105), as.amended by section 600 of the Revenue 
Act of 1921 (42 Stat. 285.) 

Taxes collected on industrial alcohol produced in the Virgin Islands 
and shipped to the United States can not be used and expended 
for the government and benefit of the Virgin Islands, but such 
taxes must be covered into the general fund of the Treasury of 
the United States. 


DEPARTMENT OF JUSTICE, 
June 9, 1926. 

Str: I have the honor to acknowledge the receipt of 
your letter of March 11, 1926, requesting my opinion upon 
the following questions: 

“1. Whether a tax may be collected in the Virgin Islands 
on the manufacture and sale of industrial alcohol under the 
provisions of section 600 (a) of the Revenue Act of 1918, 
as amended by section 600 of the Revenue Act of 1921? 
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“2. What disposition may be made of funds collected as 
taxes on industrial alcohol produced in the Virgin Islands 
and shipped to the United States?” 

It appears that the Governor of the Virgin Islands, in 
his capacity as Prohibition Administrator thereof, has is- 
sued a permit to the Virgin Islands Products Corporation 
under which the corporation is scon to commence the manu- 
facture of industrial alcohol for shipment to the United 
States; that the Governor has inquired of the Secretary of 
the Navy as to whether the tax imposed by the provisions 
of section 600 (a) of the Revenue Act of 1918, which the 
Governor assumes he 1s permitted to collect, should be cov- 
ered into the general fund of the Treasury of the United 
States, or whether such tax may be used and expended for 
the government and benefit of the Virgin Islands; and that 
the Secretary of the Navy has requested your advice as to 
the proper response to be made to the Governor’s inquiry. 

The statutory provisions referred to in your first question 
read as follows: 

Section 600 (a) of the Revenue Act of 1918 (ch. 18, 40 
Stat. 1057, 1105) : 

“That there shall be levied and collected on all distilled 
spirits now. in bond or that have been or that may be here- 
after produced in or imported into the United States, ex- 
cept such distilled spirits as are subject to the tax provided 
in section 604, in lieu of the internal-revenue taxes now 
imposed thereon by law, a tax of $2.20 (or, .1f withdrawn for 
beverage purposes or for use in the manufacture or produc- 
tion of any article used or intended for use as a beverage, 
a tax of $6.40) on each proof gallon, or wine gallon when 
below proof, and a proportionate tax at a like rate on all 
fractional parts of such proof or wine gallon, to be paid 
by the distiller or importer when withdrawn, and collected 
under the provisions of existing law.” 

Section 600 of the Revenue Act of 1921 (ch. 136, 42 Stat. 
927, 285) : 

- “That subdivision (a) of section 600 of the Revenue Act 
of 1918 is amended by striking out the period at the end 
thereof and inserting a colon and the following : ‘ Provided, — 
That on all distilled spirits on which tax is paid at the non- 
beverage rate of $2.20 per proof gallon and which are 
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diverted to beverage purposes or for use in the manufacture 
or production of any article used or intended for use as 4 
beverage, there shall be levied and collected an additional 
tax of $4.20 on each proof gallon, and a proportionate tax 
at a like rate on all fractional parts of such proof gallon, 
to be paid by the person responsible for such diversion.’ ” 

The tax provided in the above section of the Revenue 
Act of 1918, as amended by the Revenue Act of 1921, is 
imposed upon distilled spirits “ produced in or imported into 
the United States.” Under the provisions of section 1 of 
the Act of 1918 and section 2 of the Act of 1921, which 
limit the term “ United States ” when used in said Acts in 
a geographical sense to include only the States, the Terri- 
tories of Alaska and Hawaii, and the District of Columbia, 
industrial alcohol manufactured in the Virgin Islands is 
not “produced in” the United States. Its manufacture in 
the Virgin Islands is therefore not subject to the tax im- 
posed by the sections quoted, in the absence of other statu- 
tory provisions making such sections applicable thereto. An 
examination of the statutes fails to disclose any such pro- 
vision. 

The National Prohibition Act (ch. 85, 41 Stat. 305) and 
the supplemental Act of November 23, 1921 (ch. 134,-42 
Stat. 222), were extended to the Virgin Islands by section 
38 of the latter Act, which is as follows: 

“That this Act and the National Prohibition Act shall 
apply not only to the United States but to all territory 
subject to its jurisdiction, including the Territory of Hawa11 
and the Virgin Islands; and jurisdiction is conferred on 
the courts of the Territory of Hawaii and the Virgin Islands 
to enforce this Act and the National Prohibition Act in such 
Territory and Islands.” 

The National Prohibition Act and the supplemental Act, 
however, impose no tax upon the manufacture of industrial 
alcohol under permits lawfully issued. Section 35, Title IT, 
of the National Prohibition Act provides: 

“All provisions of law that are inconsistent with this 
Act are repealed only to the extent of such inconsistency 
and the regulations herein provided for the manufacture 
or traffic in intoxicating liquor shall be construed as in ad- 
dition to existing laws. This Act shall not relieve anyone 
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from paying any taxes or other charges imposed upon the 
manufacture or traffic in such liquor. No liquor revenue 
stamps or tax receipts for any illegal manufacture or sale 
shall be issued in advance, but upon evidence of such ileal 
manufacture or sale a tax shall be assessed against, and col- 
lected from, the person responsible for such illegal manu- 
facture or sale in double the amount now provided by law, 
with an additional penalty of $500 on retail dealers and 
$1,000 on manufacturers. The payment of such tax or pen- 
alty shall give no right to engage in the manufacture or 
sale of such liquor, or relieve anyone from criminal liability, 
nor shall this Act relieve any person from any liability, 
civil or criminal, heretofore or hereafter incurred under ex- 
isting laws.” 
* * a - * 

The effect of this section as regards taxation is that no 
person is relieved by the Act from paying any taxes other- 
wise imposed upon the manufacture or traffic in intoxicating 
liquor, and that in the case of illegal manufacture or sale 
thereof, the tax already appiicable is doubled and an addi- 
tional penalty 1s imposed. As already shown, no tax is 
otherwise imposed upon the manufacture of distilled spirits 
in the Virgin Islands. 

There being no statutory authority for the collection of 
a tax in the Virgin Islands on the manufacture and sale of 
industrial alcohol under the provisions of section 600 (a) 
of the Revenue Act of 1918, as amended by section 600 of the 
Revenue Act of 1921, my answer to your first question 
must be in the negative. 

Concerning importations from the Virgin Islands into 
the United States, to which your second question refers, the 
sections of the Revenue Acts specifically applicable thereto 
are sections 601 and 1304 of the Revenue Act of 1918, 
supra. These sections read as follows: 

“ Sec. 601. That no distilled spirits produced after Octo- 
ber 3, 1917, shall be imported into the United States from 
any foreign country, or from the Virgin Islands (unless 
produced from products the growth of such islands, and not 
then into any State or Territory or District of the United 
States in which the manufacture or sale of intoxicating liq- 
uor is prohibited), or from Porto Rico, or the Philippine 














The Secretary of the Treasury. 67 


Islands. Under such rules, regulations, and bonds as the 
Secretary may prescribe, the provisions of this section shall 
not apply to distilled spirits imported for other than (1) 
beverage purposes or (2) use in the manufacture or pro- 
duction of any article used or intended for use as a beverage.” 

“Sec. 1304. That there shall be levied, collected, and 
paid in the United States, upon articles coming into the 
United States from the Virgin Islands, a tax equal to the 
internal-revenue tax imposed in the United States upon like 
articles of domestic manufacture; such articles shipped from 
such islands to the United States shall be exempt from the 
payment of any tax imposed by the internal-revenue laws 
of such islands: Provided, That there shall be levied, col- 
lected, and paid in such islands, upon articles imported from 
the United States, a tax equal to the internal-revenue tax 
imposed in such islands upon like articles there manufac- 
tured; and such articles going into such islands from the 
United States shall be exempt from payment of any tax 
imposed by the internal-revenue laws of the United States.” 

It appears from an examination of the above-quoted stat- 
utes that distilled spirits falling within the exceptions con- 
tained in section 601 may be imported into the United 
States, and that when so imported, such spirits become sub- 
ject in the United States, under the provisions of section 
1304, to the tax imposed by section 600 (a) of the Revenue 
Act of 1918, as amended by section 600 of the Revenue 
Act of 1921. 

As to the disposition of funds collected as taxes on such 
importations into the United States, consideration must be 
given to the Act of March 3, 1917 (ch. 171, 39 Stat. 1132), 
providing a temporary government for the Virgin Islands, 
which is still in effect. The provisions of sections 3, 4, and 
5 thereof are as follows: . 

“Sec. 3. That on and after the passage of this Act 
there shall be levied, collected, and paid upon all articles 
coming into the United States or its possessions, from the 
West Indian Islands ceded to the United States by Den- 
mark, the rates of duty and internal-revenue taxes which 
are required to be levied, collected, and paid upon like 
articles imported from foreign countries: Provided, That 
all articles, the growth or product of, or manufactured in 
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such islands from materials the growth or products of such 
islands or of the United States, or of both, or which do not 
contain foreign materials to the value of more than twenty 
per centum of their total value, upon which no drawback 
of customs duties has been allowed therein, coming into the 
United States from such islands shall hereafter be admitted 
free of duty. | | 

“Sec. 4. That until Congress shall otherwise provide all 
laws now imposing taxes in the said West Indian Islands, 
including the customs laws and regulations, shall, in so far 
as compatible with the changed sovereignty and not other- 
wise herein provided, continue in forre and effect, except 
that articles the growth, product, or manufacture of the 
United States shall be admitted there free of duty: Pro- 
vided, That upon exportation of sugar to any foreign 
country, or the shipment thereof to the United States or 
any of its possessions, there shall be levied, collected, and 
paid thereon an export duty of $8 per ton of two thousand 
pounds irrespective of polariscope test, in lieu of any export 
tax now required by law. 

“Sec. 5. That the duties and taxes collected in pur- 
_ suance of this Act shall not be covered into the general fund 
of the Treasury of the United States, but shall be used and 
expended for the government and benefit of said islands 
under such rules and regulations as the President may 
prescribe.” 

The funds which, according to section 5 above-quoted, 
are to be expended for the government of the Islands, and 
not covered into the Treasury of the United States, are 
those collected “in pursuance of this Act.” The Act im- 
poses no tax upon the manufacture of industrial alcohol. 
As to duties collected on articles imported from the Islands 
into the United States, referred to in section 3, it has been 
held by the Comptreller of the Treasury, in a decision dated 
April 14, 1917 (23 Comp. Dec. 574) that such duties are 
collected not “in pursuance of this Act,” but under the gen- 
eral laws of the United States relative to the collection of 
duties and taxes on articles imported from foreign coun- 
tries, and should be treated as general internal-revenue col- 
lections of the United States. 
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The only other statutory provisions permitting duties 
and taxes to be paid into the treasuries of the Virgin 
Islands, instead of being covered into the Treasury of the 
United States, appear to be those contained in the Act of 
July 12, 1921 (ch. 44, 42 Stat. 122, 123), as follows: 

“That the income tax laws now in force in the United 
States of America and those which may hereafter be en- 
acted shall be held to be likewise in force in the Virgin 
Islands of the United States, except that the proceeds of 
such taxes shall be paid into the treasuries of said islands,” 
and the Act of July 1, 1922 (ch. 259, 42 Stat. 786, 788), as 
follows: 

“That quarantine and passport fees collected in the Vir- 
gin Islands shall hereafter be paid into the treasuries of 
said islands.” 

Since funds collected as taxes on industrial alcohol manu- 
factured in the Virgin Islands and imported into the 
United States are not included in any of the above-men- 
tioned statutes specifically providing that certain funds may 
be paid directly into the treasuries of the Islands, and used 
for the benefit thereof, and there being no general statutory 
authorization on the subject, I am clearly of the opinion 
that taxes collected on industrial alcohol produced in the 
Virgin Islands and shipped to the United States can not 
be used and expended for the government and benefit of the 
Virgin Islands, but that such taxes must be covered into the 
general fund of the Treasury of the United States. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF THE TREASURY. 





IMMIGRATION—CERTIFICATES OF HAWAIIAN BIRTH 


Persons applying for admission to the United States, with birth cer- 
tificates issued by the Territory of Hawaii, may be detained 
by the immigration officers for the purpose of determining 
whether they are citizens of the United States or inadmissible 
aliens, for such certificates are not controlling. 

The Secretary of Labor has no statutory authority to promulgate 
regulations designed to determine, in advance of any intention 
on their part to presently come to the mainland, what persons 
in the Hawaiian Islands are citizens of the United States. 
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The Secretary of Labor has no authority to promulgate regulations 
having the effect of those herein submitted. 


DEPARTMENT OF JUSTICE, 
June 10, 1926. 

Sir: I have the honor to acknowledge receipt of your let- 
ter of January 22, 1926, with the inclosures therein referred 
to, and requesting my opinion with reference to certain 
questions raised by the Secretary of State for the Territory 
of Hawaii. You state the questions as follows: 

1. Whether or not persons applying for admission to the 
United States, with birth certificates issued by the Territory 
of Hawaii, may be detained by immigration officials for the 
purpose of determining whether the holders of such certifi- 
cates are citizens of the United States or inadmissible aliens. 

2. Whether such certificates are ves judicata. 

38. Whether your Department has authority to promulgate 
regulations to have the following effect: 

“1. The designation of an official or officials of the 1mm1- 
gration service in Hawali to whom all applications made to 
the Secretary of Hawaii under the laws of Hawaii for ‘ Cer- 
tificates of Hawaiian Birth’ shall be referred. If the official 
can be satisfied that the applicant is a native-born Ameri- 
can, he shall indorse that fact on the certificate after 
which the certificates so indorsed will be accepted by all 
officials of the Department, including all officials of the im- 
roigration service, for all purposes as evidence of the Ameri- 
can citizenship of the persons to whom issued: 

“2. Further, permitting present holders of ‘ Certificates 
of Hawaiian Birth,’ within a fixed period to have the offi- 
cial or officials of the immigration service in Hawail, re- 
ferred to above, review the evidence in support of their claim 
of birth in Hawaii, and if he is satisfied that the one holding 
the certificate is a native-born American, he shall make the 
indorsement described above, with like effect. In this con- 
nection, it is suggested that the record of the evidence on file 
in the office of the Secretary of Hawaii upon which the ‘ Cer- 
tificate of Hawaiian Birth’ was issued originally, be perused 
by the official of the immigration service referred to above, 
and that witnesses be called only if the recorded evidence is 
not satisfactory. 
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“3. Regulations to reasonably safeguard the authenticity 
of the certificates and indorsement as well as the identity 
of the holders thereof.” 

The first and second inquiries really involve but one ques- 
tion, which, I understand, arises almost always when a ship 
carrying passengers arrives from Hawaii at one of the Pa- 
cific ports of the Continental United States. The so-called 
birth certificates are issued by the Secretary of Hawaii un- 
der an Act of the Territorial legislature passed in 1911, and 
now found in chapter 21, section 196, of the Revised Laws of 
Hawaii (Revision of 1925). Under that section the Secre- 
tary of Hawaii may, whenever satisfied that any person was 
born within the Hawaiian Islands, cause to be issued to such 
person a certificate showing such fact. The Secretary is em- 
powered, with the approval of the Governor, to make such 
regulations respecting the form of application and certifi- 
cate, the method of proof, kind of evidence, and time, place, 
and manner of hearing, and all other matters and circum- 
stances connected with such application, proof, and hearing 
as to him may appear necessary, anc section 198 makes such 
certificate prema facie evidence of the facts therein stated. 
Testimony was given before the House Committee on Im- 
migration and Naturalization on December 18, 1925, by the 
Secretary of Hawaii showing that there are in the Islands 
from 75,000 to 77,000 citizens of alien parentage and that 
approximately 15,000 of these certificates have already been 
issued. 

It is plain, I think, that the presentation of such a cer- 
tificate to an immigration inspector does not deprive him 
o: the power or absolve him from the duty to determine for 
himself the right of the person presenting the certificate to 
enter the United States. Whenever a person seeks to enter 
the United States, the first question which arises is that of 
his citizenship, a question of fact. The immigration laws 
impose upon the officials of your Department the duty of 
deciding that question, and pending its decision to detain 
the person. United States v. Sing Tuck, 194 U.S. 161. 

A certificate of Hawaiian birth is not hke a contempora- 
neous record of birth. It is merely an expression of the con- 
clusion of the Secretary of Hawaii on a matter submitted 
to him for decision. The legislature of the Territory of 
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Hawaii has no power to prescribe what effect shall be given 
by immigration officers of the United States to a finding or 
opinion of the Secretary of Hawaii in a matter which Con- 
gress has left to the decision of the officers of the United 
States, and it does not appear that the legislature of Hawaii 
has attempted to do so. The provision that the certificates 
shall be prima facie evidence of the facts therein stated 
may control officers and tribunals of the Territory in mat- 
ters within their jurisdiction, but does not prescribe a rule 
of evidence for immigration officers of the United States. . 
That a certificate of this kind, issued by the Secretary of 
Hawaii, is not controlling upon the officers of your Depart- 
ment was decided by the Circuit Court of Appeals for the 
Ninth Circuit in Lee Leong v. United States, 217 Fed. 48, 
and that decision should be treated as binding until over- 
ruled. So I advise you that persons presenting such cer- 
tificates may be detained by the immigration officers for the 
purpose of determining whether they are citizens or inad- 
missible aliens, for such certificates are not controlling. 
With respect to the second branch of your inquiry, re- 
garding your authority to promulgate regulations designed 
to have the effect of those suggested, I do not deem it neces- 
sary to discuss in detail the various provisions of the immi- 
gration laws. It is sufficient to say that I find nothing in 
the statutes which authorizes your Department to undertake 
to determine, in advance of any intention on their part to 
presently come to the mainland, what persons in the Hawai- 
ian Islands are citizens of the United States, and to issue to 
such persons certificates to that effect, which, if they were to 
have any practical value, would be binding upon present 
and future immigration officials, including yourself and 
your successors in office. The statutes seem to contemplate 
that the jurisdiction of your Department in the premises 
will attach, and power and duty to decide that question will 
arise, only in the case of a person actually applying for 
admission. Regulations, the purpose of which is to establish 
in advance an eligible list, necessitating investigation of the 
status of thousands of persons, without reference to their in- 
tention of coming to the United States, would seem, there- 
fore, to be outside the authority of the statutes. So I advise 


The President. 13 


you that you have no authority to promulgate regulations 
designed to have the effect of those submitted. 
Respectfully, 
JOHN G. SARGENT. 
To the SecrETary or Laszor. 





EIGHT-HOUR LAW—PANAMA CANAL PILOTS 


Panama Canal pilots are not laborers or mechanics within the 
meaning of the Act of August 1, 1892 (27 Stat. 340), as amended 
by the Act of March 3, 1913 (387 Stat. 726), and are not subject 
to the eight-hour limitation on hours of service. 


DEPARTMENT OF JUSTICE, 
June 11, 1926. 

S1r: I have the honor to acknowledge the receipt of your 
letter of May 8, 1926, in which you request my opinion as to 
whether the service and employment of Panama Canal 
pilots is within the statutory eight-hour limitation and re- 
striction of daily hours of service and employment of labor- 
ers and mechanics by the Government. You state that Canal 
pilots are employed on a monthly basis under the general 
conditions of employment stated in the Executive order of 
February 2, 1914 (No. 1888), as amended. 

Pilotage- through the Panama Canal and adjacent waters 
is compulsory. All vessels are required to take Government 
pilots. They board a ship, become familiar with its pecu- 
harities, establish relations with the ship’s personnel, and 
see the transit through the Canal and adjacent waters.’ The 
transit time varies from 614 to 14 hours, thus making it im- 
practicable to limit their services to only 8 hours in any one 
day. As ships come in varying numbers, it is difficult to 
regulate exact periods of service or of leave. 

The pilot’s responsibilities are defined: by Rule 30 of the 
“Rules Governing Navigation of the Panama Canal and Ad- 
jacent Waters,” promulgated by the President in Executive 
Order No. 4314 of October 27, 1925, which reads: 

“RuLe 30. Responsibility of Pilot—The pilot is to be 
considered on board solely in an advisory capacity, but the 
master of a vessel must obey all the rules and regulations 
of the Canal as interpreted by the pilot. The pilot shall 
be consulted freely at all times, to insure safety in naviga- 
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gation, and no master, officer, nor other person connected 
with the vessel shall give or cause to be given any order 
concerning the movement of the vessel without the knowl- 
edge of the pilot, or against his advice. In case the master, 
officer, or other person connected with the vessel disregards 
or fails to obtain the advice of the pilot and an accident 
occurs which damages his own or other vessel or Canal 
property of any kind, or endangers or blocks the Canal, he 
will be held strictly responsible; and the vessel itself may 
be held by legal process until settlement in full shall have 
been made to cover any loss or damage that may have re- 
sulted in consequence thereof.” 

The Panama Canal authorities state that these duties are 
advisory and regulatory in character and are not manual 
or mechanical as contemplated by the Eight-Hour Law. 

The Act of August 1, 1892, chap. 352, 27 Stat. 340, as 
amended by the Act of March 3, 1913, chap. 106, 37 Stat. 
726, provides: 

“That the service and employment of all laborers and 
mechanics who are now, or may hereafter, be employed by 
the Government of the United States or the District of 
Columbia, or by any contractor or subcontractor, upon a 
public work of the United States or of the District of 
Columbia, and of all persons who are now, or may here- 
after be, employed by the Government of the United States 
or the District of Columbia, or any contractor or subcon- 
tractor, to perform services similar to those of laborers and 
mechanics in connection with dredging or rock excavation 
in any river or harbor of the United States or of the Dis- 
trict of Columbia, is hereby limited and restricted to eight 
hours in any one calendar day; and it shall be unlawful for 
any officer of the United States Government or of the Dis- 
trict of Columbia, or any such contractor or subcontractor 
whose duty it shall be to employ, direct, or control the serv- 
ices of such laborers or mechanics or of such persons em- 
ployed to perform services similar to those of laborers and 
mechanics in connection with dredging or rock excavation 
in any river or harbor of the United States or of the Dis- 
trict of Columbia, to require or permit any such laborer or 
mechanic or any such person employed to perform services 
similar to those of laborers and mechanics in connection 
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with dredging or rock excavation in any river or harbor 
of the United States or of the District of Columbia, to work 
more than eight hours in any calendar day, except in case 
of extraordinary emergency: Provided, That nothing in 
this Act shall apply or be construed to apply to persons 
employed in connection with dredging or rock excavation 
in any river or harbor of the United States or of the Dis- 
trict of Columbia while not directly operating dredging or 
rock excavating machinery or tools, nor to persons engaged 
in construction or repair of levees or revetments necessary 
for protection against floods or overflows on the navigable 
rivers of the United States.” 

By the terms of the Act, its scope is limited to “ laborers 
and mechanics.” <A pilot is neither a laborer nor a mechanic. 
nor are his duties similar to those of a laborer or mechanic. 
The duties of a pilot are performed aboard vessels passing 
through navigable waters, are supervisory and directory, and 
require only application of knowledge of and skill in navi- 
gation, and are solely maritime in nature. In Lllis v. United 
States, 206 U. S. 246, 259, 1t was indicated that the words 
“laborers and mechanics,” as used in this statute, do not ap- 
ply to seamen, because their duties are purely maritime. See 
also Breakwater Company v. United States, 183 Fed. 112. 

The references in the statute to dredging operations were 
introduced by the amendments of March 3, 19138, as a result 
of the decision in Hillis v. United States, supra, in which it 
was held that dredging operations were not “* public works.” 

In August, 1892, shortly after the passage of the orginal 
Act, the Attorney General held that the limitation as to pub- 
lic works applies only to persons in the employ of contrac- 
tors and subcontractors, and that the restriction as to hours 
of service applies to laborers and mechanics in the direct 
employment of the Government, without regard to whether 
they are employed on “public works” (20 Op. 459), and no 
doubt that 1s why your inquiry is directed particularly to the 
question whether Panama Canal pilots are laborers or me- 
chanics. 

The Act of March 3, 1913, chap, 118, 87 Stat. 732, re- 
lating to officers of vessels subject to the inspection laws of 
the United States, has no application to pilots. 
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I am uf the opinion, therefore, that Panama Canal pilots 
are not laborers or mechanics within the meaning of the Act 
of August 1, 1892, as amended, and are not subject to the 
eight-hour limitation on hours of service. 

Respectfully, 

JOHN G. SARGENT. 


To the PRESIDENT. 





WORLD WAR VETERANS’ ACT, SECTION 213—INJURIES TO 
TRAINEES 


Under section 213 of the World War Veterans’ Act, 1924 (43 Stat. 
623), providing benefits for injuries resulting from vocational 
training, the injury sustained by the trainee must result from the 
training; there must be a causative connection between the train- 
ing and the injury suffered. 

In none of the three cases submitted did the injury complained of 
follow as a necessary incident of the training and hence such 
trainee or his beneficiary is not entitled to the benefits of sec- 
tion 213 of the World War Veterans’ Act, 1924. 


DEPARTMENT OF JUSTICE, 
June 12, 1926. 

Sir: I have the honor to acknowledge receipt of your 
letter of March 22, 1926, requesting my opinion as to the 
construction to be placed upon section 213 of the World 
War Veterans’ Act, 1924 (438 Stat. 607, 623), in its general 
application to claims of persons who, while pursuing vora- 
tional training, may have received additional injuries re- 
sulting in further disability or death, together with copy of 
an opinion, dated March 12, 1926, by the general counsel of © 
the United States Veterans’ Bureau, as to the three specific 
claims presented to your Bureau, forwarded for considera- 
tion in connection with your letter. 

The scope of this opinion will be confined to a considera- 
tion of section 213 of the World War Veterans’ Act of 1924, 
as it applies to the facts of the three specific cases mentioned 
in your letter. No attempt is made to answer your general 
inquiry relative to the construction of said Act as it has long 
been deemed inadvisable by this Department to undertake 
to render an opinion except in relation to a given set of 
facts. ‘The three specific cases mentioned are as follows: 
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First: An agricultural project trainee who was killed as 
the result of a collision between a railroad train and an 
automobile in which he was returning with his instructor 
from a poultry farm to which they had gone as a part of 
the prescribed and required training to receive instructions 
and demonstration in the operating of an incubator which 
the trainee had been unsuccessfully endeavoring to operate. 

Second: The case of a trainee assigned to take vocational 
training at a college in the State of Missouri and rooming 
at a boarding house in the town instead of in the dormitory 
of the college under the instructions of the Federal Board 
for Vocational Education because of the condition of his 
health and therefore compelled to travel back and forth 
daily from the college to his rooming place, and for that 
purpose used a bicycle and while returning to his boarding 
place from the college was run over and killed by an 
automobile. 

Third: A trainee in training in connection with sign 
painting, the course including painting, lettering, and hang- 
ing of signs, and who was ordered by the manager of the 
company and by the Bureau of Rehabilitation assistant to 
accompany an employee of the Electrical Contracting Co. 
and assist in the hanging of certain signs, who stopped at 
the Electrical Contracting Co.’s place of business to secure 
material with which to hang the signs, and while in the shop 
was killed by the accidental discharge of a pistol in the 
hands of a stranger. 

The sole question presented in each case is whether the 
injury sustained by the trainee was “as the result of train- 
ing” within the meaning of section 213 of the World War 
Veterans’ Act of 1924. Considering the purpose of the stat- 
ute it should no doubt be broadly construed with a view to 
carrying out the intention of Congress, but in so doing we 
must not do violence to the plain language of the Act or dis- 
regard the ordinary meaning of the words used. The sec- 
tion reads as follows: | 

“Where any beneficiary of this bureau suffers or has suf- 
fered an injury or an aggravation of an existing injury as 
the result of training, * * * awarded to him by the 
director and not the result of his misconduct, and such in- 
jury or aggravation of an existing injury results in addi- 
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tional disability to or the death of such a beneficiary, the 
benefits of this title shall be awarded in the same manner 
as though such disability, aggravation, or death was the 
result of military service during the World War. * * * 
and from any payments due hereunder shall be deducted all 
amounts paid by any person other than the United States as 
damages or compensation for such injury, aggravaticn, or 
death.” 

A comparison of the phraseology here used with the word- 
ing of the various Workmen’s Compensation Acts of Eng- 
land, of the several states and of the Federal Employees’ 
Compensation Act, shows a striking dissimilarity. The Eng- 
lish and most of the American State statutes provide com- 
pensation for injuries “arising out of or incident to the 
employment ” or “ arising out of or in the course of the em- 
ployment.” The Federal Employees’ Compensation Act re- 
quires only that the injury be received “ while in the per- 
formance of duty.” Had Congress intended to extend to 
trainees benefits coextensive with those extended by the Fed- 
eral Employees’ Compensation Act or by the various Work- 
men’s Compensation Acts, it 1s reasonable to assume that 
they would not have abandoned the phraseology used in 
those Acts, the meaning of which has become so well settled 
by judicial construction. Giving to the Act the ordinary 
interpretation of the words used, it is clear that the injury 
must result from the training and not merely “in the course 
of,” “ arising out of,” or “ while in the performance of ” the 
training. In other words, there must be some causal con- 
nection between the training and the injury suffered. In 
the enactment of section 200 of this same Act, Congress hav- 
ing in mind, no doubt, that the beneficiary, under section 200, 
would be rendering service to the Government at the time of 
his injury, makes more liberal provision than in the case 
of a trainee who is the recipient of Government benefits and 
thus in section 200 uses the wording “injury suffered or 
disease contracted in the Military or Naval service.” This 
observation applies also to the Federal Employees’ Compen- 
sation Act. But the trainee receiving from and not giving 
to the Government is in an entirely different position and 
all the Government undertakes to do for him is to compen- 
sate him for any injury resulting from the Government’s 
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atteinpt to rehabilitate hin for civil life. Hence section 213 
limits the trainee’s rights to recovery for damage or injury 
resulting from the training. In none of the three cases sub- 
mitted, so far as the record before us discloses, was the 
trainee exposed to any extra hazards by reason of his train- 
ing. The injuries complained of can not be said to have fol- 
lowed as a necessary incident of the training or to have been 
reasonably contemplated by a person familiar with the whole 
situation as the result of the exposure occasioned by the na- 
ture of the training. It can not be traced to the training as 
a contributing proximate cause nor did it arise from a haz- 
ard to which other persons were not equally exposed apart 
from such training. The causative danger must be peculiar 
to the work and not common to the neighborhood. Brad- 
bury Workmen’s Compensation, page 469. In the first in- 
stance submitted, the trainee was killed at a railroad cross- 
ing and in the absence of any statement to the contrary it is 
assumed that it was at an ordinary crossing of a public high- 
way. In the second instance, the trainee while returning 
home on his bicycle was killed by being struck by an auto- 
mobile and it is assumed that this, too, occurred on a public 
highway. The hazard, therefore, to which they were ex- 
posed was one peculiar to the highway and not peculiar to 
their training. 

Under the wording of the Act herein under consideration, 
it is clear that the mere fact that an injury has been sus- 
tained in the course of the trainee’s employment is not 
sufficient unless it has resulted from the training. It is not 
sufficient for the trainee to assert that the accident which 
caused injury to him would not have happened had he not 
been in the particular place where it occurred, but it must 
be shown that the accident arose because of something he 
was doing in the course of his training or because it placed 
him in a position of peculiar danger. Craske v. Wigan 
(1909, 101 L. T. Rep. 6.) In the third case the trainee was 
killed by a shot from a pistol accidentally discharged in the 
hands of a stranger. 

Even under the broader wording of a Workman’s Com- 
pensation Act providing for compensation for injury arising 
“out of his employment,” which is the closest approach to 
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the wording of section 213, it has been held that the member 
of a vessel’s crew on deck watch at night, while firing was 
going on in the town and who was struck by a stray bullet, 
was not entitled to compensation, as the connection between 
the accident and the employment was too remote. Brad- 
bury Workmen’s Compensation, page 601. The rule appli- 
cable to these cases is well stated in the case of State ea rel. 
Duluth Brewing and Malting Company v. District Court 
of St. Louis, 129 Minn. 176, that an injury may be received 
in the course of the employment and still have no causal 
connection with it so that it can be said to arise out of the 
employment. 

The opinion submitted by your office cites the cases of 
Cudahy Packing Company v. Parramore, 263 U.S. 418, and 
Corvi v. Stiles and Reynolds Brick Company, 130 Atlantic 
674, but neither of these cases is applicable to the cases before 
us as in each of the cases there cited the claimant was sub- 
jected “ peculiarly and to an abnormal degree to the danger 
that resulted in his injury ” by reason of the location of the 
plants in which they were employed. In the Corvi case the 
path Corvi took was not a public highway but a beaten path 
partly over private lands though one customarily used by 
employees of the Stiles plant and its use was acquiesced in 
by his employers. In the case of Cudahy Packing Company 
v. Parramore, supra, Parramore was following the customary 
and only practical approach to the company’s plant, which 
approach the Court characterized as “one of hazard.” The 
statute under which the action was brought reads “ arising 
out of or in the course of his employment.” The United 
States Supreme Court in this case did not attempt to con- 
strue the statute but passed only upon its constitutionality 
as construed and applied by the court below. 

It is true that the words “arising out of and in the 
course of the employment ” admit of an inexhaustible variety 
of applications according to the nature of the employment, 
and the character of the facts proved but the wording of 
section 213 of the World War Veterans’ Act are much more 
limited and confine the compensation to damage for injuries 
resulting from the training and hence there must be a causa- 
tive connection between the training and the injury suffered. 
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It follows that in none of the three cases cited is the trainee 
or his beneficiary entitled to the benefits of section 213, of 
the World War Veterans’ Act. 
Respectfully, 
JOHN G. SARGENT. 


To Drrecror UNITED States VETERANS’ BUREAU. 





REMISSION OF PENALTIES UNDER RIVER AND HAR- 
BOR ACT 


The Secretary of the Treasury has authority to remit or mitigate 
fines, penalties, or forfeitures incurred for violations of section 
7 of the River and Harbor Act of March 4, 1915 (388 Stat. 1053). 


DEPARTMENT OF JUSTICE, 
June 23, 1926. 


Sir: I have the honor to acknowledge receipt of your 
letter of February 12, 1926, transmitting correspondence 
received by you from the Secretary of the Treasury, re- 
lating to an application for the remission of a penalty of 
$100, alleged to have been incurred for violation of section 7 
of the River and Harbor Act of March 4, 1915. The vio- 
lation referred to consisted in the anchoring of a barge 
outside of the approved anchorage grounds, as defined and 
_ established by the Secretary of War, in pursuance of said 
Act. 

Section 7 of the River and Harbor Act of March 4, 1915, 
c. 142, 88 Stat. 1053, provides— 

“That the Secretary of War is hereby authorized, em- 
powered, and directed to define and establish anchorage 
grounds for vessels in all harbors, rivers, bays, and other 
navigable waters of the United States whenever it 1s mani- 
fest to the said Secretary that the maritime or commercial 
interests of the United States require such anchorage 
grounds for safe navigation and the establishment of such 
anchorage grounds shall have been recommended by the 
Chief of Engineers, and to adopt suitable rules and regula- 
tions in relation thereto; and such rules and regulations 
shall be enforced by the Revenue Cutter Service under the 
direction of the Secretary of the Treasury: Provided, That 
at ports or places where there is no revenue cutter available 
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such rules and regulations may be enforced by the Chief of 
Engineers under the direction of the Secretary of War. 
In the event of the violation of any such rules and regula- 
tions by the owner, master, or person in charge of any ves- 
sel, such owner, master, or person in charge of such vessel 
shall be liable to a penalty of $100; and the said vessel may 
be holden for the payment of such penalty, and may be 
seized and proceeded against summarily by libel for the 
recovery of the same in any United States district court 
for the district within which such vessel may be and in the 
name of the officer designated by the Secretary of War.” 

The ‘Revenue Cutier Service was included in the Coast 
Guard by the Act of January 28, 1915, c. 20, 38 Stat. 800. 

My opinion is requested as to what, 1f any, administrative 
officer of the Government has authority under the law to 
remit, either in whole or in part, penalties incurred for 
violations of section 7 of the Act of March 4, 1915, supra. 

When a fine has been imposed or a penalty incurred for 
violation of a Federal statute, no administrative officer of 
the Government may set aside the fine or remit or mitigate 
the penalty unless he has been specifically authorized so to 
do by an Act of Congress. I find no express statutory 
authority for the Secretary of War to remit or mitigate 
penalties incurred for violations of the regulations pro- | 
mulgated under section 7 of the Act of March 4, 1915, 
supra. The fact that the Secretary of War is empowered 
to define and establish anchorage grounds for vessels in the 
harbors and other navigable waters of the United States, 
and to adopt suitable rules and regulations in relation 
thereto, does not imply that he has authority to remit or 
mitigate the penalties incurred for violations of such rules 
and regulations. 

Nor does the fact that the Secretary of the Treasury is 
charged with the enforcement of the rules and regulations 
promulgated by the Secretary of War, by the use of the Rev- 
enue Cutter Service (now the Coast Guard), confer on the 
Secretary of the Treasury any authority to remit or mitigate 
the penalties incurred for violations of such rules and regu- 
lations. 

The power to remit or mitigate fines, penalties, and for- 
feitures must rest upon clear statutory authority. 
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Section 5294, Revised Statutes, as amended by the Act of 
December 15, 1894, c. 7, 28 Stat. 595, and the Act of March 
2, 1896, c. 37, 29 Stat. 39, provides— 

“The Secreary of the Treasury may, upon application 
therefor, remit or mitigate any fine, penalty, or forfeiture 
provided for in laws relating to vessels or discontinue any 
prosecution to recover penalties or relating to forefeitures 
denounced in such laws, excepting the penalty of imprison- 
ment or of removal from office, upon such terms as he, in 
his discretion, shall think proper; * * *.” 

Section 5294, Revised Statutes, originated in section 64 of 
the Act of February 28, 1871, c. 100, 16 Stat. 440, 458. That 
Act, entitled “An Act to provide for the better security of 
life on board of vessels propelled in whole or in part by 
steam, and for other purposes,” related to the supervision 
and regulation of steamers and was made applicable by sec- 
tion 41 to “all steamers navigating the lakes, bays, inlets, 
sounds, rivers, harbors, or other navigable waters of the 
United States, when such waters are common highways of 
commerce, or open to general or competitive navigation.” 

Section 64 provided— 


“That the Secretary of the Treasury may, upon apphcation 
therefor, remit or mitigate any fine or penalty provided for 
in this act, or discontinue any prosecution to recover penal- 
ties denounced in this act excepting the penalty of imprison- 
ment, or of removal from office, upon such terms as he, in 
his discretion, shall think proper * * *.” 


Sixty-six of the seventy-one sections contained in the Act 
were carried into the Revised Statutes without substantial 
change as section 4399 to section 4540 under Title 52, en- 
titled “ Regulation of steam vessels.” Section 71, the last 
section of the Act of 1871, was a section repealing previous 
Acts, and necessarily disappeared in the revision. The re- 
maining four sections were transferred to other titles of the 
Revised Statutes. Section 64 became section 5294 of the 
Revised Statutes and was incorporated under Title 68 with 
other sections of the same general character under the title, 
“Remission of fines, penalties, and forfeitures,” the words 
“ provided for in this Act” being changed to “ provided for 
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in laws relating to steam vessels” and the words “ denounced 
in this Act ” being changed to “ denounced in such laws.” 

The Act of December 15, 1894, c. 7, 28 Stat. 595, changed 
the words “steam vessels” to “ vessels,” and the Act of 
March 2, 1896, c. 87, 29 Stat. 39, extended the cveration of 
the section to forfeitures as well as fines and penalties. 

Under section 5600 of the Revised Statutes “no infer- 
ence or presumption of a legislative construction is to be 
drawn by reason of the title, under which any particular 
section is placed.” Section 5294, therefore, no doubt still 
has relation to the other sections of the Revised Statutes to 
which it had previously been related in the original act 
before the revision, and the words “laws relating to ves- 
sels” should be construed in the light of the general scope 
of those sections. In accordance with this view, it was held 
in Findlay v. United States (C. C. A., 9th Circuit), 225 
Fed. 337, that authority to remit and mitigate fines, penal- 
ties, and forfeitures under section 5294 is limited “ to fines, 
penalties, and forfeitures prescribed in Title 52 of the Re- 
vised Statutes relating to vessels engaged in navigating the 
waters of the United States, that is to say, vessels of the 
United States, and that such authority has not been extended 
to the remission or mitigation of fines, penalties, and for- 
feitures incurred by foreign vessels coming from foreign 
ports to ports of the United States and incurring penalties 
under the Acts of Congress.” 

So, also, it was held by Attorney General Olney in 1894. 
that section 5294 does not authorize remission of a fine or 
penalty incurred for violation of the provisions of the alien 
immigration law. 20 Op. 705, 709. 

Attorney General Griggs in 1900 concurred in this opin- 
ion, saying (23 Op. 271, 275-276) : 

“ Section 5294, in its origin, its form in the Revised Stat- 
utes, and under the amendments, belongs to the navigation 
laws rather than to the immigration laws, and the phrase 
“relating to vessels” to my apprehension does not mean to 
include all laws which may affect vessels, however remotely 
or indirectly, but rather the laws which relate to and regu- 
late vessels on the side of commerce and navigation as their 
original and direct purpose. It therefore seems to me that 
the case of a remission of a fine under the immigration laws 
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‘is unprovided for; it is a casus omissus, and I concur in the 
views upon the subject expressed by Mr. Olney in 20 
Opinions, 705.” 

In 25 Op. 220, in 1904, Attorney General Moody con- 
sidered the Act of June 29, 1888, c. 496, 25 Stat. 209, entitled, 
“ An act to prevent obstructive and injurious deposits with- 
in the harbor and adjacent waters of New York City, by 
dumping or otherwise, and to punish and prevent such 
offenses.” Section 4 of said Act, after imposing certain 
penalties for violation thereof, provided— 

“ Any boat or vessel used or employed in violating any 
provision of this act shall be liable to the pecuniary penal- 
ties imposed threby, and may be proceeded against sum- 
marily by way of libel in any district court of the United 
States, having jurisdiction thereof.” 

It was suggested that inasmuch as the Act mentioned 
vessels, the law was one relating to vessels, but the Attorney 
General said: 

“ But I am inclined to the opinion that the mere fact that 
the New York harbor act mentions vessels, and that a ves- 
sel may be libeled by the Government for the purpose of 
enforcing the penalty provided by law for violations of the 
act, are not sufficient to characterize the law as one relating 
to vessels, within the purview of section 5294 of the Re- 
vised Statutes.” 

On the other hand, while section 5294 of the Revised Stat- 
utes undoubtedly has relation to the other sections of the 
Revised Statutes to which it had previously been related in 
the original Act, it is equally clear that its scope was some- 
' what extended by the change of language made in the re- 
vision. In King v. McLean Asylum of the Massachusetts 
General Hospital (C. C. A., 1st Circuit), 64 Fed. 331, the 
court referred on page 344 to section 5600 of the Revised 
Statutes, and said: 

“Section 5600 has a very narrow effect, and clearly does 
not extend to cases of changes of phraseology, as it is ex- 
pressly limited to matters of arrangement and classification.” 

Prior to the revision, the authority to remit or mitigate 
extended only to fines or penalties provided for in the Act 
of 1871; after the revision it extended to fines or penalties 
“ provided for in laws relating to steam vessels.” The Act 
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of 1871 may be resorted to in construing the words “ relating. 
to steam vessels,” but section 5294 is applicable to fines and 
penalties which are provided for in laws which do relate to 
steam vessels, or, since the amendment of 1884, to vessels, 
whether or not such laws were actually contained in the 
Act of 1871. | 

If there were any doubt that section 5294 applies to fines 
or penalties other than those provided for in the Act of 
1871, it would be resolved by the Act of December 15, 1884, 
which «hanged the words “ steam vessel ” to “ vessel.” 

Applying the foregoing principles, I am of the opinion 
that section 7 of the River and Harbor Act of March 4, 1915, 
is a law relating to vessels within the meaning of section 
5294, Revised Statutes. Anchorage grounds are to be de- 
fined and established whenever “ the maritime or commercial 
interests of the United States require such anchorage 
erounds for safe navigation.” ‘lhe section therefore relates 
to vessels on the side of commerce and navigation in a man- 
ner very similar to that in which many of the provisions 
originally contained m the Act of 1871 related to vessels. 

No significance can be attached to the fact that no anchor- 
age laws were contained in Titie 52 of the Revised Statutes, 
or to the fact that anchorage laws have been placed in the 
Compiled Statutes under Title 63, entitled in the Revised 
Statutes “ Rivers and harbors,” and in the Compiled Stat- 
utes, “Rivers, harbors, and canals,” under a subdivision made 
and designated in the Compiled Statutes as chapter D and 
entitled “Anchorage regulations.” Section 5600 makes the 
title under which a section is placed immaterial, and in any 
event the arrangement in the Compiled Statutes is not in any 
sense authoritative. In addition, anchorage regulations seem 
much more closely related to the provisions of Title 52 of the 
Revised Statutes than to those of Title 68, almost all of 
which provide only for tolls on or bridges across particular 
rivers. 

My conclusion that laws relating to anchorage and anchor- 
age grounds are laws relating to vessels is supported by the 
opinion of Attorney General Day in 1903, in 25 Op. 37, in 
which he held that the business under certain such laws was 
transferred from the Treasury Department to the Depart- 
ment of Commerce and Labor by section 10 of the Act of 
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February 14, 1903, c. 552, 32 Stat. 829, which transferred to 
the Secretary of Commerce and Labor all duties, powers, 
authority, and jurisdiction imposed or conferred upon the 
Secretary of the Treasury “by Acts of Congress relating to 
merchant vessels or yachts, their * * * movements and 
transportation of their cargoes and passengers, owners, 
* * * the remission or refund of fines, penalties, for- 
feitures, and exactions or charges for violating any provision 
of law relating to vessels or seamen * * *,” 

The remaining question is whether authority under sec- 
tion 5294, Revised Statutes, to remit or mitigate any fine 
or penalty provided for in section 7 of the Act of March 4, 
1915, remains in the Secretary of the Treasury or is vested 
in the Secretary of Commerce by virtue of section 10 of the 
Act of February 14, 1903. 

As stated above, Attorney General Day held in 25 Op. 37, 
that the business under certain laws relating to anchorage 
and anchorage grounds was transferred from the Treasury 
Department to the Department of Commerce and Labor 
(now the Department of Commerce). . Among the laws cov- 
ered by that opinion was the Act of May 16, 1888, c. 257, 25 
Stat. 151, which provided for the establishment of anchorage 
erounds in the harbor of New York and in the Hudson and 
East Rivers. The terms of that Act are very similar to 
those of section 7 of the Act of March 4, 19135. 

However, section 7 of the Act of March 4, 1915, expressly 
provides that the rules and regulations adopted pursuant 
thereto “shall be enforced by the Revenue Cutter Service 
under the direction of the Secretary of the Treasury.” It 
is my opinion that the duties of the Secretary of the Treas- 
ury relating to the remission or refund of fines, penalties, 
or forfeitures transferred to the Secretary of Commerce 
by the Act of February 14, 1903, are limited to those in 
connection with laws the enforcement of which is trans- 
ferred to the Secretary of Commerce, and that the Secretary 
of the Treasury retains such authority to remit or mitigate 
fines, penalties, or forfeitures incurred for violating any law 
whieh he is charged with enforcing as was pon ferred upon 
him by section 5294, Revised Statutes. 

In 1911, in 29 Op. 169, Attorney General Wickersham 
held that authority to cemit or mitigate a penalty or for- 
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feiture imposed upon a vessel for a violation of section 2 
of the Act of February 15, 1893, 27 Stat. 450, which requires 
a vessel to obtain a bill of health before clearing any foreign 
port for a port in the United States, was not transferred 
to the Secretary of Commerce and Labor. On pages 172- 
173, he said: 

“In my judgment Congress did not, .by the provisions of 
the act creating your department, intend to transfer to you 
the authority to remit or mitigate a penalty or forfeiture, 
such as that in question, incurred for a violation of a statute 
concerning a matter which remains within the admuinistra- 
tive jurisdiction and control of the Secretary of the Treas- 
ury. It is true that by the terms of that act the duties of the 
Secretary of the Treasury ‘relating to the remission or re- 
fund of fines, penalties, forfeitures * * * incurred for 
violating any provision of law relating to vessels’ are trans- 
ferred to and conferred upon you, but it should be noted that 
such transfer is to take effect ‘from and after the time of 
the transfer’ of the bureaus and offices which are therein 
expressly transferred to your department. As above stated, 
the Public Health and Marine Hospital Service is not so 
transferred. Considering the various provisions of the act 
in relation to each other, and applying the well-known rule 
that a particular case may be within the letter of the stat- 
ute and yet not within the intention of the lawmaker, it is 
my opinion that authority to remit this penalty or forfei- 
ture has not been conferred upon you, and you are so ad- 
vised.” 

Replying to your specific question, therefore, I have the 
honor to advise you that it is my opinion that the Secretary 
of the Treasury has authority to remit or mitigate fines, pen- 
alties, or forfeitures incurred for violations of section 7 of 
the River and Harbor Act of March 4, 1915. 

Respectfully, 
JOHN G. SARGENT. 

To the SEcRETARY OF WAR. 
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CALIFORNIA COMMUNITY PROPERTY—FEDERAL ESTATE 
TAX—ATTORNEY GENERAL’S OPINION 


In order that the Secretary of the Treasury may be free to litigate 
to a final conclusion in the Supreme Court of the United States 
the question whether in California, on the death of the husband, 
the entire community property should be included in his gross 
estate, the Attorney General withdraws the opinion of March 8, 
1924 (34 Op. 376), which was reaffirmed by the opinion of Octo- 
ber 9, 1924 (34 Op. 395). & 


DEPARTMENT OF JUSTICE, 
June 24, 1926. 

Sir: Under date of March 1, 1926, you requested me to 
reconsider the opinion of the Attorney General dated Octo- 
ber 9, 1924 (34 Op. 395), and the opinion of the Attorney 
General dated March 8, 1924 (84 Op. 376), in so far as they 
held that in determining the gross estate of a deceased hus- 
band in California, for the purposes of the Federal estate 
tax, there shall be included only one-half of the community 
property. The request was made in view of the decision 
of the Supreme Court of the United States in the case of 
United States v. Reuel D. Robbins, 269 U. S. 315, decided 
January 4, 1926. 

In an opinion rendered February 26, 1921 (82 Op. 4385), 
the Attorney General held that under the community prop- 
erty system as it prevailed in California the wife had no 
vested interest in the community property during the exist- 
ence of the community, and under that opinion and rulings 
of the Treasury Department the community income in Cali- 
fornia has been treated as belonging to the husband, and 
to be returned by him, under the Revenue Acts of the 
United States, for income tax purposes. 

In December, 1920, the United States District Court for 
the Northern District of California, in the case of Blum v. 
Wardell (270 Fed. 309), held that under the California sys- 
tem, on the prior death of the husband, the wife did not 
succeed to one-half of the community property as heir and 
that the half of the community property to which the wife 
was entitled on the death of the husband was not part of 
the husband’s gross estate for the purposes of the Federal 
estate tax. 
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On October 24, 1921, this decision was affirmed by the Cir- 
cuit Court of Appeals for the Ninth Circuit (Wardell v. 
Blum, 276 Fed. 226). The Supreme Court on March 6, 1922, 
denied a petition for writ of certiorari to review the cle- 
cision of the Circuit Court of Appeals. (Wardell v. Blum, 
258 U.S. 617.) 

On March 8, 1924, following the final decision of the case 
of Wardell v. Blum, the Attorney General rendered another 
opinion (34 Op. 376), modifying the previous opinion of 
February 26, 1921, and holding that under the community 
property system in California the one-half interest to which 
the wife succeeded on the death of her husband was not in- 
herited and was not subject to the Federal estate tax. On 
May 27, 1924, the Attorney General recalled, for further con- 
sideration, the opinion of March 8, 1924, but on October 9, 
1924 (34 Op. 395), he expressed the opinion that the Gov- 
ernment would not be justified in instituting new litigation 
to continue the controversy over the question decided in 
Blum v. Wardell, and he thereupon reaffirmed the opinion of 
March 8, 1924. 

Your letter does not state whether in applying these 
opinions you have included half of the community property 
in the gross estate of the wife, in case of her death prior 
to that of her husband. 

There arose afterwards the case of United States v. Reuel 
D. Robbins, Jr., et al., a case commenced in the United States 
District Court for the Northern District of California by the 
executors of the will of Reuel D. Robbins to recover income 
taxes claimed to have been illegally assessed and which pre- 
sented the question whether, under the California com- 
munity system, incoine from community property acquired 
prior to 1917 and that part of the community income repre- 
sented by compensation for personal service performed 
by the husband during 1918 belonged to the husband or 
whether the wife had a half interest in it entitling her to 
make a separate income tax return thereof. The Robbins 
case was decided by the Supreme Court of the United States 
on January 4, 1926. In that Court, elaborate briefs and 
arguments dealing with the California community system 
were presented, and the Court held that the wife in Cali- 
fornia bad no such interest in the community income as 
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to entitle her to make return of half of it as her income, 
under the Revenue Acts of the United States, for the pur- 
poses of income taxation. 

Whilt: the case of Wardell v. Blum dealt with Federal 
estate taxes, and the case of United States v. Robbins dealt 
with income taxes, in my opinion the questions presented by 
the two cases were fundamentally the same and the conclu- 
sion reached in the Robbins case is inconsistent with that in 
Wardell v. Blum. 

In the Robbins case, consideration of the statutes and 
decisions in California, in an effort to analyze the substantial 
nature of the wife’s interest in the community property, 
disclosed that during the existence of the community the 
husband nad the right to complete dominion, possession, and 
control of the community property; that it was at all times 
liable for the husband’s debts, both those created before his 
marriage and his separate debts, after his marriage; that 
he might expend the community property and community 
income as he pleased without accountability to the wife; 
that the only restrictions (prior to 1917) on the husband’s 
complete dominion were that he might not, without her con- 
sent, give away community property or dispose of household 
furniture or her wearing apparel; that the wife had no 
right to have a share in the community estate expended for 
her benefit; that her right to maintenance and support was 
not based on the theory that one-half of the community 
estate belonged to her, but on a marital obligation of the 
husband arising out of the marriage relation; that the wife 
could not maintain any action during the existence of the 
community with respect to the community property, and was 
not a proper party to a suit involving the community 
property; that prior to 1923, on dissolution of the com- 
munity, the wife had no right to make testamentary dis- 
position of any part of the community estate; that if the 
husband died first the wife succeeded to half of what then 
remained of the community property after paying the hus- 
band’s debts, including debts incurred by him before mar- 
riage as well as those in connection with his separate estate; 
that under an unbroken line of decisions in California the 
widow took as an heir and by succession; that the com- 
munity estate was hable for the debts of the wife contracted 
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prior to the marriage, the liability being based on the 
common law rule that on marriage the husband became 
liable for all the debts contracted by his wife dum sola, and 
in California the statute having exempted the husband’s 
separate estate from debts of the wife contracted before 
marriage left only the community estate subject to them; 
that the community property was not subject to the separate 
debts of the wife contracted after marriage; and that in 
many other respects the wife in California had none of the 
rights in the community property ordinarily connected with 
ownership of property. 

It was shown that, whatever adjectives or descriptive 
terms may be used in an attempt to define the nature of the 
wife’s interest, when it came to the ordinary rights of 
ownership they were completely wanting, and the alleged 
ownership of the wife in a share of the community estate in 
California was properly described as a “ barren ideality.” 

All these considerations were advanced in the Fobbins 
case, and, while not dealt with at length in the opinion, no 
doubt form the basis for the conclusion reached. The 
decision in the Robbins case disposed of the contention relied 
on in Wardell v. Blum, based on statutes enacted prior to 
1917, that the wife in California was the owner of a share 
of uhe community estate during the existence of the com- 
munity. 

Two statutes were enacted in California in 1917, which 
were considered in Blum v. Wardell, but only one of which 
affected the community property involved in the Robbins 
case. One was section 172a of the California Code, enacted 
in 1917, providing that the wife must join with the husband 
in conveyances of community real estate. That statute has 
been held by the Supreme Court of California not to apply 
to community real estate acquired prior to its passage, so it 
did not operate on the income from community property 
involved in the Hobbins case, and, of course, it did not affect 
the income from personal service involved in the Robbins 
case, as that was personal and not real property. That 
statute did not, in my opinion, operate to create in the wife 
an ownership in community real estate which did not exist 
before. (Spreckels v. Spreckels, 172 Cal. 775, 782.) The 
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statute does not relate to all community property, but only 
to real estate, and it merely provides for a limitation upon 
the husband’s power to dispose of it. 

In States where the community system has never pre- 
vailed, and the wife has a dower interest or other inchoate 
statutory interest in the husband’s real estate, statutes are 
found making the husband’s separate conveyance of his own 
real estate, without the consent of the wife, inoperative to 
defeat her interest, but it has never been suggested that the 
effect of such a statute was to make the wife during coverture 
the owner of an interest in her husband’s real estate. 

The other statute, dealt with in the case of Wardell v. 
Blum, was an Act of 1917 (Statutes of 1917, page 880), 
which amended the inheritance tax law of that State. That 
statute did operate on the property involved in the Robbins 
case, was discussed in the briefs, and no doubt was considered 
by the Court. 

An inheritance tax law had been in effect in California 
since 1905, and under it the interest in the community estate 
to which the wife succeeded on the husband’s death was sub- 
jected to an inheritance tax, on the ground that she took 
as an heir and had no vested interest prior to ber husband’s 
death. (ln re Moffitt’s E'state, 153 Cal. 359; Moffitt v. Kelly, 
218 U.S. 400; Hstate of Rossi, 169 Cal. 148; Chambers v. 
Lamb, 186 Cal. 261.) The Act of 1917, amending the in- 
heritance tax law, contained the following provisions 
(p. 881): | 
cx * * that for the purpose of this act the one-half 
of the community property which goes to the surviving 
wife on the death of the husband * * * shall not be 
deemed to pass to her as heir to her husband, but shall, for 
the purpose of this act, be deemed to go, pass, or be trans- 
ferred to her for valuable and adequate consideration, and 
her said one-half of the community shall not be subject to 
the provisions of this act; provided, further, that in case of 
a transfer of community property from the husband to the 
wife, * * * one-half of the community property so 
transferred shall not be subject to the provisions of this act: 
and provided, further, that the presumption that property 
acquired by either husband or wife after marriage is com 
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munity property, shall not obtain for the purpose of this 
act as against any claim by the State for the tax hereby 
imposed; * * *,” 

In Wardell v. Blum, both the District Court and the Cir- 
cuit Court of Appeals treated this amendment as changing 
the intrinsic nature of the wife’s interest in the community 
estate, notwithstanding that after the passage of the Act of 
1917 the wife had no greater right to exercise any attribute 
of ownership than she had before the passage of the Act of 
1917. That Act did not change the essential nature of her 
interest or of the husband’s interest, and did not convert 
an interest. which was a proper subject for an inheritance 
tax into one which was not. The only effect of the statute 
was to evempt from payment of the tax a transfer or suc- 
cession which in its essential nature was properly subject to 
an inheritance tax. If, prior to the Act of 1917, the nature 
of the wife’s right and succezsion was such as to enable the 
State to levy an inheritance tax on her succession, that power 
still existed after the Act of 1917, and by another statute 
making no change in the respective rights of the husband 
and wife in the community property the wife’s succession 
on the death of the husband could again have been subjected 
to an inheritance tax. The very lancuage of the Act of 1917, 
quoted above, shows that the legislature recognized that on 
the death of the husband one-half of the community prop- 
erty “ goes to” the surviving wife, and that upon the death 
of the husband a share of cemmunity property is deemed 
“to eo, pass ” to the wife, and the reference to a “ transfer ” 
of community property from husband to wife indicates a 
passage of title to the wife of something previously belong- 
ing to the husband, and it seems obvious on the face of the 
statute that it was intended merely to create an exemption. 

If additional ground be needed to show that the inherit- 
ance tax Act of 1917 did not change the nature of the 
wife’s interest in the community estate, it will be found in 
section 24 of Article IV of the Constitution of California, 
which provides that every Act shall embrace but one sub- 
ject, which shall be embraced in its title. The title of the 
Act of 1917, exempting the wife’s succession to the com- 
munity estate from an inheritance tax, is: 
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“An Act to establish a tax on gifts, legacies, inheritances, 
bequests, devises, successions, and transfers, to provide for 
its collection and to direct the disposition of its proceeds.” 

There is not a word in the title indicating a change in 
the nature of the wife’s interest in the community property, 
and if the body of the Act had attempted such a change the 
provision would have been void. To say, therefore, that the 
Act of 1917 operated to prevent the imposition of a Federal 
estate tax on the transfer to the wife of a half interest in 
the community estate upon the prior death of the husband 
is equivalent to holding that, if a State exempts from a 
State inheritance tax a transfer of a nature essentially sub- 
ject to such a tax, the exemption by the State operates to 
make the succession immune from a Federal estate tax. 
Prior to the California Act of 1917, exempting the wife’s 
succession from the State inheritance tax, the courts of 
California had held that the nature of the succession was 
such as to make it subject to an inheritance tax. They had 
held that the wife had no interest or ownership prior to the 
dissolution of the community, and that the interest to which 
she succeeded on the prior death of her husband came to her 
by inheritance and not by virtue of prior ownership. 
Admittedly, if the succession was such as to subject it to a 
State inheritance tax, that fact made the transfer of such a 
nature as to be subject to a Federal estate tax; and as the 
California legislature did not make any change by the 1917 
Act in the nature of the wife’s interest, her succession to an 
interest in the community estate upon her husband’s death 
was left a proper subject of a Federal estate tax. 

Act of 1917 was not in any sense a repudiation of the 
decision of the California court in the J/offitt case. The 
Moffit case was decided in 1908, and long before that the 
California court had held that the wife took as an heir, (Jn 
re Burdick [1896], 112 Cal. 387; Sharp v. Loupe [1898], 
120 Cal. 89.) 

The passage in 1905 of the inheritance tax law of Calli- 
fornia must bave been with the legislative understanding 
that the wife’s succession, by previous decision of the courts, 
was of such a nature as to be subject to the tax. 
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The rule thus announced in the Moffitt case stood for nine 
years, and through several sessions of the California legis- 
lature. The Act of 1917, exempting the wife’s interest from 
the State inheritance tax was no more a legislative disap- 
proval of decisions of the courts of the State than is any 
other statutory change in existing law. 

Since the case of Wardell v. Blum was decided, and in 
1923, the legislature of California amended the statutes of 
that State by conferring upon the wife a power of disposi- 
tion by will of one-half of the community property. Section 
1401 of the Civil Code of California, prior to 1923, provided: 

“Upon the death of the wife, the entire community prop- 
erty, without administration, belongs to the surviving hus- 
band.” 

By the amendment of 1923 (Statutes of 1923, p. 29), it 
was provided: 

“Upon the death of either husband or wife, one-half of 
the community property belongs to the surviving spouse; 
the other half is subject to the testamentary disposition of 
the decedent, and in the absence thereof goes to the surviv- 
ing spouse, subject to the provisions of section 1402 of this 
Code.” 

Section 1402, as amended in 1923, provides: 

“Community property passing from the control of the 
husband either by reason of his death or by virtue of testa- 
mentary disposition by the wife, is subject to administra- 
tion, Azs debts, family allowance, and the charges and ex- 
penses of administration; but in the event of such testa- 
mentary disposition by the wife, the husband, pending ad- 
ministration, shall retain the same power to sell, manage, 
and deal with the community personal property as he had 
in her lifetime.” 

By this statute, the California legislature seems to have 
taken a step towards giving the wife one, at least, of the 
rights usually pertaining to ownership of property, and yet 
the step was half-hearted, because the statute seems to leave 
unchanged the rule that community estate is not subject to 
the wife’s debts, and leaves the share which she may dis- 
pose of by will subject to-the payment of the husband’s in- 
dividual debts, but not of her own. Whether this statute 
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will be held by the California courts to apply to community 
property acquired before its passage remains to be seen. The 
decision in Roberts v. Wehmeyer, 191 Cal. 601, gives rise to 
the expectation that the Act of 1923 may be held inapplic- 
able to the community property acquired before its passage. 

No opinions of the Supreme Court of California rendered 
since the decision in the Robbins case have been called to my 
attention which throw any new light on the problem. The 
decision in Blethen v. Pacific Mutual Life Ins. Co., 248 Pac. 
Rep. 481 (decided February 1, 1926), confirms in every 
respect the view of the California law taken by the Supreme 
Court of the United States in the Robbins case. 

It has been suggested that no action be taken towards 
relitigating the question decided in Wardell v. Blum, until 
a decision is handed down by the Supreme Court of Cali- 
fornia in the case of Stewart v. Stewart, an action instituted 
in January, 1926, by a wife against a husband, relating to a 
tract of community real estate acquired by the husband in 
1918, to determine adverse claims and to have it adjudged 
that the wife is the owner in fee simple of an undivided 
one-half. 

It is not apparent that any decision which may be ren- 
dered in that case will have any conclusive effect on the 
question we are dealing with. That case was a “ friendly ” 
sult brought for the purpose of eliciting an expression of 
opinion from the Supreme Court of California as to the 
proper descriptive term or label to be applied to the wife’s 
interest in the community real estate. 

In my opinion, in dealing with this subject heretofore, 
too much effort has been expended in hunting for cases in 
which the wife’s interest in the community real estate is 
described as a “ vested ” interest, or as “ ownership,” or as 
“a mere expectancy.” The solution of the problem requires 
us to go deeper and, discarding merely general clescriptive 
terms, to ascertain the real nature of the wife’ interest by 
determining whether she may exercise or enjoy the ordinary 
rights of ownership. 

The Stewart case does not seem to give to the Supreme 
Court of California an opportunity to pass anew on any such 
aspect of the matter or to determine whether the community 
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estate is subject to the wife’s debts, or whether she has any 
right to have any part of it expended for her benefit, or 
whether the husband may expend it as he pleases without 
accountability, or to pass on any other point which would 
throw any light on the intrinsic nature of the husband’s 
and wife’s interests. 

While the Federal courts are bound by the decisions of 
State courts of California as to the nature of the wife’s 
interest in the community property, that rule does not mean 
that adjectives or descriptive terms which may be applied 
by State courts will be blindly accepted by the Federal 
courts; but the latter, in passing on the incidence of the 
Federal estate tax, are entitled to examine the statutes, and 
the decisions of the State courts which dissect and throw 
light on the intrinsic nature of the wife’s interest, to deter- 
mine whether the general descriptive phrases applied to the 
wife’s interest, correctly describe it. 

It is suggested that the reenactment of the Federal estate 
tax provisions of the Revenue Acts, after the rulings by the 
Attorney General and the Treasury Department, should be 
considered a legislative adoption of them. The rule that the 
reenactment of a statute after an administrative construction 
of it is a legislative adoption of the construction has no 
application to this case. 

The question here is not one of construction of the Rev- 
enue Acts of the United States, but as to the nature of the 
wife’s interest in the community property, a question requir- 
ing interpretation of the statutes and decisions of the State 
of California. Neither the opinions of the Attorney General 
nor the rulings of the Treasury Department were based 
on any interpretation of the Acts of Congress. 

The estate-tax provisions of the Revenue Acts have been 
admittedly broad enough to impose an estate tax if there was 
an inheritance by the wife from the husband. Congress 
could not by any amendment to the Revenue Acts have 
changed the effect of the State statutes and decisions. 

In addition, the uniformity clause in the Constitution of 
the United States must be considered. If in California the 
wife has no ownership in the community property, and her 
interest is no more real than the interest of the wife in the 
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lusband’s property in other States where the community 
system does not prevail, to exempt from the Federal estate 
tax, on the death of the husband, a part of the community 
property in California would result in a violation of the 
uniformity clause. | 

I feel constrained, therefore, to withdraw the former 
opinion so as to leave you free to litigate to a final conclu- 
sion in the Supreme Court of the United States the question 
whether in California, on the prior death of the husband, 
the entire community property should be included in his 
gross estate. 

Test cases should be instituted to have these questions de- 
cided. The above discussion indicates that more than one 
such case is necessary to present every aspect of the matter 
and deal with estates affected by the statutes of 1917 and 
1923 and those which are not. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF THE TREASURY. 





WORLD WAR VETERAND’ ACT, SECTION 200—CASBE OF CLARK 
LEON BROWN 


Under the second proviso to section 200 of the World War Veterans’ 
Act, 1924 (43 Stat. 616), the term “ ex-service’”’ man refers to 
those who served during the period stated in said Act, and who 
since become separated from the service by death while in the 
military service, aS well as to those who become separated from 
the service before death, by discharge or resignation; the term 
includes those who are no longer in the service, without regard 
to whether their service was ended by death or discharge. 

Under the circumstances herein stated, the second proviso in section 
200 of the Act, supra, applies to the case of Clark Leon Brown, 
who died in the military service on May 24, 1925, and his de- 
pendents are entitled to the presumption that the disease which 
caused his death was acquired in the service between April 6, 
1917, and July 2, 1921. 


DEPARTMENT OF JUSTICE, 
June 24, 1926. 
Sm: I am in receipt of your letter of March 15, 1926, 
inclosing copy of a memorandum prepared by the General 
- Counsel of the United States Veterans’ Bureau under date 
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of February 10, 1926, and requesting my opinion as to the 
application of section 200 of the World War Veterans’ Act 
of June 7, 1924, Chap. 320, 48 Stat. 607, to the facts stated 
by you in the case of Clark Leon Brown. The Act was 
amended by the Act of March 4, 1925, Chap. 553, 48 Stat. 
1302, but the amendments do not affect the question now 
presented. 

The facts disclosed are that Clark Leon Brown enlisted in 
the United States Army in May, 1898, and served through 
several enlistments up to August 5, 1917, at which time he 
was discharged to accept a commission. He was commis- 
sioned under date of August 6, 1917, promoted to a majority, 
and later reduced to a captaincy, which rank he held at the 
time of his death on May 24, 1925. ‘Thereafter, his depend- 
ents made a claim, which is now pending, for compensation 
under sections 200 and 201 of the World War Veterans’ 
Act, on the ground that his death resulted from disease 
contracted in the military service between April 6, 1917, 
and July 2, 1921. Under date of August 21, 1925, in the 
consideration of this claim, the Bureau determined that 
Brown had, prior to January 1, 1925, neuropsychiatric dis- 
ease, which produced prior to January 1, 1925, a ten per 
centum degree of disability or more, and that this disease 
caused, or was a contributing cause of his death. There 
being no affirmative proof that this disease was contracted 
during his service between April 6, 1917, and July 2, 1921, 
the question arising is whether it shall be presumed to have 
been so contracted under the terms of the second proviso to 
section 200 of the Act. The material portions of this pro- 
viso are as follows: 

“ Provided, That an ex-service man who is shown to have 
or, if deceased, to have had, prior to January 1, 1925, neuro- 
psychiatric disease * * * developing a 10 per centum 
degree of disability * * * shall be presumed to have 
acquired his disability in such service between April 6, 
1917, and July 2,1921, * * * .” (48 Stat. 616). 

The presumption is to be applied only in the case of “ ex- 
service”? men, and the question is whether Brown’s case 
comes within the proviso, although he was not separated 
from the service by resignation or discharge, but by death. 
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It is suggested that Brown became an “ ex-service ” man 
when discharged August 5, 1917, notwithstanding he was 
commissioned on the following day, and it is also suggested 
that as the service dealt with under the World War Veter- 
ans’ Act is service between April 6, 1917, and July 2, 1921, 
any man who served during that period may be called an ex- 
service man, although he may have remained continuously 
in active military service since that period. I do not find 
it necessary to consider these contentions, as this case may 
be disposed of on somewhat different grounds, and on the 
assumption that the discharge of August 5, 1917, did not 
interrupt the continuity of Brown’s service, and that to be 
an “ ex-service”’ man one must be out of the service. 

Two questions arise under this proviso. The first 1s 
whether, in order that the presumption shall apply, the dis- 
ability referred to must have developed while the man was 
an ex-service man, that is to say, after he had been separated 
from the military service, thus excluding from its applica- 
tion cases of those who developed the stated disease and the 
resulting disability prior to separation from the service; and 
the second is whether, in the case of a decedent whose de- 
pendents are seeking compensation, his separation from the 
service must have occurred prior to his death, either by 
resignation or discharge. | 

In the first place, it is clear that in no case does the proviso 
require that the disease and disability mentioned shall have 
developed after separation from the service. In the case 
of one who is admittedly an ex-service man in the sense of 
having been separated from the service by resignation or 
discharge, and who, while such, makes application for com- 
pensation, the proviso 1s clearly applicable if, prior to Janu- 
ary 1, 1925, he had one of the diseases mentioned and the 
disability stated, without regard to whether the disease or 
disability developed or became apparent during his mili- 
tary service or after his discharge. So, in the case of a de- 
ceased service man who has been discharged and afterward 
dies, it is sufficient, when his dependents apply for compen- 
sation, if it be shown that he had, prior to January 1, 1925, 
cne of the named diseases and the consequent disability, re- 
gardless of whether the disease or disability had developed 
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vr had become apparent during his military service or after 
his discharge. This much is plainly apparent from the terms 
of the statute. The purpose of the Act, as stated in section 
212, is “to provide a system for the relief cf persons who 
were disabled, and for the dependents of those who died as 
the result of disability suffered in the military service of the 
United States between April 6, 1917, and July 2, 1921,” and 
the same section provides: 

“that compensation under this title shall not be paid while 
the person is in receipt of active service or retirement pay.” 

Under section 212 no person who served during the 
World War period as defined is entitled to receive compen- 
sation, unless he be an ex-service man in the sense of being 
out of the military service duing the period for which the 
compensation is appled for and paid, and of course in 
dleath cases, where dependents seek compensation, the sol- 
dier is out of the military service. Bearing this in mind, 
it seems reasonable to assume that Congress, in using the 
term “ ex-service man ” in the proviso, realized that the ques- 
tion of right to compensation under section 200 could not 
arise while the man remained in the military service, and 
that the presumption could only be invoked in cases where 
the man involved was no longer in the service. Mindful of 
this fact, and. without meticulous care in the selection of 
words, it used the term as a short and convenient one to 
describe a man who had been in the service during the 
World War period and who had become separated there- 
from in one way or another, but, I believe, without regard 
to whether the separation came through discharge or death. 
A dead man is ex the service, although he is no longer, 
properly speaking, a man. 

The phrase in the proviso, “an ex-service man who is 
shown to have or, if deceased, to have had,” shows that the 
presumption may be applied to the case of a decedent whose 
dependents are seeking compensation, and is not limited to 
living ex-service men, and that the presumption may, at 
least, be applied in the cases of World War veterans who 
die after discharge. In the case under consideration the 
fact that Brown had developed neuropsychiatric disease 
and consequent 10 per centum disability while still in 
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the mulitary service does not, as I have already pointed 
out, exclude his case from the benefit of the proviso. It 
is apparent that if Brown had resigned from the serv- 
ice May 28, 1925, and died the next day, the presump- 
tion would apply to his case, as in any view of the pro- 
viso he would have been an ex-service man for one day 
at least, and the case would be within the literal terms of 
the proviso. No reason is suggested why the presumption 
should be applicable if he had resigned the day before he 
died, and not be applicable under the facts as they exist; and 
I can find no rational ground for ascribing to Congress an 
intention to exclude from the benefit of the proviso cases 
of men who died in the military service and allow its bene- 
fits only in cases of men who resigned or were discharged 
before they died. Certainly, we may not assume that Con- 
gress intended thus to penalize those who continued to 
serve their country in the military and naval establish- 
ment after the end of the War. 

“All laws are to be given a sensible construction; and a 
literal application of a statute, which would lead to absurd 
consequences should be avoided whenever a_ reasonable 
application can be given to it, consistent with the legisla- 
tive purpose.” (United States v. Katz et al., — U.S. —, 
decided May 24, 1926.) 

My conclusion is that the term “ ex-service ”’ man as used 
in this proviso refers to those who served during the period 
stated in the Act, and who since become separated from the 
service by death while in the military service, as well as to 
those who become separated from the service before death, 
by discharge or resignation, and that the term includes those 
who are no longer in the service, without regard to whether 
their service was ended by death or discharge. 

I am of opinion, therefore, that the proviso in section 200 
applies to the case of Clark Leon Brown and that his 
dependents are entitled to the presumption that the dis- 
ease which caused his death was acquired in the service 
between April 6, 1917, and July 2, 1921. 

Respectfully, 
JOHN G. SARGENT. 


To Direcror UNITED STATES VETBRANS’ BUREAU. 
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RIGHT OF COLONIAL COUNCIL OF ST. CROIX, V. I., TO PASS 
UPON QUALIFICATIONS OF NOMINATED MEMBERS 


The Colonial Council of St. Croix, Virgin Islands, is without author- 
ity to pass upon the qualifications of members nominated to 
such Council by the Governor. 


DEPARTMENT OF JUSTICE, 
June 24, 1926. 

Str: I have the honor to acknowledge receipt of your 
letter of March 30, 1926, with enclosures, in which you 
- request an opinion as to the authority of the Colonial Coun- 
cil of St. Croix, Virgin Islands, to pass upon the qualifica- 
tions of members nominated to such Council by the Governor. 
The facts shown by the enclosures are as follows: 

On June 16, 1925, the Governor of the Virgin Islands, 
acting presumably under authority of section 33 of the 
Colonial Law for the Danish West Indies Islands promul- 
gated April 6, 1906, as continued in force by the Act of 
Congress of March 38, 1917, notified the Colonial Council of 
St. Croix of the nomination of five members of said Council 
effective as of June 9, 1925. On June 22, 1925, pursuant to 
the Governor’s call, the Council met for the purpose of 
organization. 

The first order of business as outlined by the Governor's 
call was “ Presentation of letters of appointment and exami- 
nations of patents of election.” Under this order of busi- 
ness certain elective members of the Council objected to the 
seating of two of the Governor’s nominees on the ground 
that both of the nominees were aliens, and, therefore, ineligi- 
ble to sit in the Council. 

Your question, as I understand it, is not as to the eligibility 
of the nominees, upon which I, therefore, express no opinion, 
but as to the right of the Council to pass upon the eligibility 
of nominated members, and, therefore, calls for the construc- 
tion of sections 14, 38, and 45 of the Colonial Law for the 
Danish West Indies Islands of April 6, 1906, which was con- 
tinued in force by the Act of Congress of March 3, 1917 
(39 Stat. 1132), but transferring the power of appointing 
certain members of the Council from the King of Denmark 
to the Governor of the Islands. 
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Section 14, as far as germane, reads: 

“The Colonial Council for the Island of St. Croix shall 
consist of 18 members elected by popular elections, and of 5 
members nominated by the King.” 

Section 33 reads: 

‘“ When the popular elections are ended, the King will de- 

termine whom he will nominate as Crown members of the 
- respective Colonial Councils, according to section 14. 

“Should the King think proper to do so, He may au- 
thorize the Governor to nominate the Crown members. 

“With regard to the obligations to accept nominations as 
Crown members, and with regard to reasons of exemption, 
the same rules as for the popular elections shall be appli- 
cable, but the Governor shall decide whether the reasons of 
exemption are admissible, the right of the persons nomi- 
nated, according to section 46, being, however, reserved.” 

It will thus be seen that section 14 provides for the nomi- 
nation of five members of the Council by the King. Section 
33 provides that the nomination shall be made after the 
popular elections are ended, that the King may delegate the 
nomination to the Governor, and also delegate to the Gov- 
ernor the right to pass upon the validity of reasons advanced 
by Crown nominees for declining nominations, reserving, 
however, to such nominees their rights, under section 45. 

This brings us to a consideration of section 45, paragraph 
%, which reads: 

“ Hach Colonial Council decides the validity of the elec- 
tion of its members, as well as of those reasons for declin- 
ing to accept an election, which a newly elected member 
might request to have finally settled in this manner, after 
they have been rejected according to sections 31 and 33.” 

Section 33 refers to excuses offered by elective members 
to the Election Board for declining election, and section 45 
thus provides in effect for an appeal to the Council from the 
rejection of such reasons by the Election Board. The line 
of demarcation between elective members and nominated 
members seems clearly drawn throughout the Colonial Law, 
und nowhere therein is the Council given expressed au- 
thority to judge of the qualifications of nominated members. 
Each Colonial Council decides “the validity of the elec- 
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tion of its members.” Such is the wording of the section 
Contrasting this phraseology with the wording of section 
5 of Article I of the Constitution of the United States, 
“ Each house shall be the judge of the elections, returns and 
qualifications of its own members,” it 1s clearly evident that 
the Colonial Council can judge only of the “ validity of the 
election” of its members. Clearly this does not include 
members who are appointed. It must be borne in mind that 
the rights given the Colonial Councils were concessions from 
the Crown, and it seems scarcely compatible with the theory 
of monarchal Government that the Council should be per- 
mitted to judge of the qualifications of one nominated by 
the King, unless such authority is clearly expressed. ‘This 
view is strengthened by the provisions of section 46 ‘that 
“The dismissal of a member appointed by the King Him- 
self can only be decided by a Royal Resolution.” 

The Colonial Council of St. Croix also urges in support 
of its right to judge of the qualifications of nominated 
members, section 2 of the Rules of Business for the Colonial 
Council of St. Croix adopted by the Council August 9, 
1865, and approved by the Government January 3, 1866. 

This section provides an elaborate procedure for the 
examination of “ patents of election ” and seating of mem- 
bers, but a careful reading of the section fails to disclose 
any reference, even vy inference, to the examination of 
letters of nomination of appointed members, and it would 
seem incompatible with the Executive prerogative to per- 
mit elective members of the Council to pass upon the qualifi- 
cations of nominees of the Governor and place it within the 
power of such Council to arbitrarily prevent the seating 
of such nominees. There is no implied power in a legisla- 
tive assembly to judge of the qualifications of its members. 
That power must be expressly conferred. Cushing Laws of 
Legislative Assemblies (1856), secs. 153, 156. The Colonial 
Law not only does not expressly confer on the Council the 
power to pass on the qualifications of the appointed mem- 
bers, but every inference te be drawn from tbe Law is 
against the existence of the power. 

It was apparently with the distinction between “ letters 
of nomination ” and “ patents of election ” in mind that the 
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Governor in calling the Council worded the order of busi- 
ness “ Presentation of letters of appointment and examina- 
tions of patents of election.” 

I am, therefore, of the epinion that the Colonial Council 
of St. Croix is without authority to pass upon the qualifica- 
tions of members nominated py the Governor. 

Respectfully, 


JCHN G. SARGENT. 
To the PRESIDENT. 





INCOME TAX—TOM PAVATEA, HOPI INDIAN 


Under the circumstances herein stated, the income of Tom Pavatea, 
and of other Hopi Indians in like situation, is not taxable under 
the Federal internal revenue laws. 

WJaallotted Indians maintaining their tribal connections and residing 
on reservations of the land set apart by the Federal Government 
for the tribe of which they are members do not come within the 
purview of the Federal revenue Acts, and hence the income of 
such Indians derived from the increase of sheep and cattle bought 
for them by the Government, or from business conducted on 
the reservation by such Indians with other Indian wards of the 
Government, or from any other source herein considered, is not 
subject to Federal income tax. 


DEPARTMENT OF JUSTICE, 

June 24, 1926. 
Sir: By letter of February 1, 1926, you request my opin- 
ion as to whether the income of Tom Pavatea, an Indian of 
the Hopi Tribe, and of other Indians in a like situation, 1s 

subject to the provisions of the Iederal income tax laws. 
The Hopi Indians are an unallotted tribe occupying a 
reservation of approximately 2,500,000 acres in northern 
Arizona, set apart by Executive Order of December 16, 1882, 
for the use and occupancy of the Hopi and such other 
Indians as the Secretary of the Interior might see fit to 
settle thereon. The territory occupied by these Indians is 
largely arid, or at best semiarid, and is valuable only for 
grazing land of poor quality. The Indians depend chiefly 
on sheep, goats, and cattle for a means of livelihood, the 
conditions surrounding their habitat forcing them to be 
herdsmen rather than agriculturists. No part of the reser- 
vation is allotted and no attempt is made to convey title to 
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any portion thereof, but individual Indians and heads of 
families make selections of areas for their use or occupancy 
and take possession thereof by common consent. Many of 
the Indians have garden spots and fenced-in pasture lots, 
but for the most part their flocks of sheep and goats and 
herds of horses and cattle roam upon the common range. 
The Hopi Indians afford probably the best remaining ex- 
ample of the old tribal Indian who is as yet but lightly 
touched by the hand of civilized man. 

Tom Pavatea, whose income is sought to be taxed, is a full- 
blood unallotted Hopi Reservation Indian residing at Polac- 
ca, in the heart of the reservation. He was born and reared 
on the reservation, has always lived there, and has never sev- 
ered his tribal connections. He has never been away to 
school, is uneducated, can not write, and is hardly able to 
speak the English language intelligently. The income .in 
question is derived partly from the increase of sheep and 
cattle purchased for him by the Government, partly from a 
small trading post conducted at Polacca among his fellow 
tribesmen who are wards of the Government, and partly 
from a stage line employed in conducting tourists over the 
Hopi Reservation and the adjacent Navajo country. 

The Attorney General has had occasion in comparatively 
recent opinions to consider the policy of the Federal Govern- 
ment toward its Indian wards in the matter of taxation. It 
has been held that income received by individual members 
of the Five Civilized Tribes from tax-exempt lands allotted 
in severalty was not subject to the Federal income tax laws 
(384 Op. 275); that the statute of limitation of five years 
within which claims for refund of income taxes erroneously 
paid must be filed as prescribed by the various internal rev- 
enue laws was not applicable to restricted Indians (34 Op. 
802); and that income derived from restricted lands of the 
Quapaw and the Kaw Indians was not subject to the Federal 
income tax laws (34 Op. 489; 35 Op. 1). It was pointed out 
that taxing statutes are construed in favor of the Indians 
and against the Government; that to tax its Indian wards 
would be inconsistent with the Government’s policy, con- 
tinuously adhered to, of promoting their welfare as protector 
and conservator; that Indians have always been the subject 
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of special legislation, and that general legislation, and es- 
pecially revenue laws, which burden and restrict the use and 
enjoyment of property, should not be applied to Indian 
wards unless Congress clearly so directs. 

The principles announced in these opinions are especially 
applicable to the Indians here involved. These Indians are 
yet wards of the Nation, in a conclition of pupilage or de- 
pendency from which they have not been discharged. The 
legal title to the lands they occupy rests not in them, either 
individually or as a tribe, but in the United States. Ap- 
propriations are annually made for the protection, welfare, 
education, and civic advancement of these dependent people. 
By these means the Government hopes to encourage indus- 
try among the Indians, induce them to maintain permanent 
homes and families and adopt other habits of civilized life, 
and eventually fit them to assume the responsibilities of 
citizenship. To tax them is so inconsistent with the purpose 
and object of the Government in its dealings with these 
Indians, and the relation that it maintains toward them and 
their property, that it can not be assumed from the general 
provisions of the internal revenue laws, although broad in 
compass, that such was the intention of Congress. 

In view of the foregoing, I am of the opinion that unal- 
lotted Indians maintaining their tribal connections and re- 
siding on reservations of the land set apart by the Federal 
Government for the tribe of which they are members do not 
come within the purview of the Federal revenue Acts, and 
that, therefore, the income of such Indians derived from the 
increase of sheep and cattle bought for them by the Govern- 
ment, or from business conducted on the reservation by such 
Indians with other Indian wards of the Government, or 
from any other source herein considered, is not subject to 
Federal income tax. 

I have the honor to advise, therefore, that the income of 
Tom Pavatea, and of other Hopi Indians in like situation, 
1s not taxable under the Federal internal revenue laws. 

Respectfully, 
JOHN G. SARGENT. 

To the SEcRETARY OF THE INTERIOR. 
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WEIGHING LIVESTOCK—CONFLICT BETWEEN PACKERS AND 
STOCKYARDS ACT AND MINNESOTA STATUTE 


The statute of the State of Minnesota providing for the weighing 
of livestock at the public stockyards, although within the police 
powers of that State, is in conflict with the provisions of the 
Packers and Stockyards Act, 1921, which latter Act is supreme 
and paramount within its sphere. 

The Attorney General advises the Secretary of Agriculture to pro- 
ceed at once to enforce the provisions of the Packers and Stock- 
yards Act, 1921, with respect to weighing at the stockyards 
under his jurisdiction, including those stockyards at South St. 
Paul, and to require the stockyards company to furnish this 
“stockyards service ”. 

If anyone, whether he be a State officer or not, undertakes in any 
way to prevent, hinder, or interfere with the carrying out of 
such requirement, the Attorney General then advises the Secre- 
tary to bring a suit at once in the United States District Court 
of the proper jurisdictioon to enjoin and restrain such acts. 

DEPARTMENT OF JUSTICE, 
December 22, 1924. 

Sir: I have your letter of February 29, 1924, together with 
your letter of April 10, 1924, in which you ask certain ques- 
tions concerning an apparent conflict between the provisions 
of the Packers and Stockyards Act, 1921, and the laws of the 
State of Minnesota, which State laws attempt to confer cer- 
tain powers with reference to stockyards upon the Railroad 
and Warehouse Commission of said State. 

I shall proceed to state as briefly as possible the laws 
pertinent to this inquiry, together with the facts, as such 
facts are given in your letters and their inclosures. 

Chapter 461, Laws of Minnesota for 1919, approved April 
95, 1919, is— 

“An act defining and regulating public stockyards, placing 

them under the supervision and control of the Railroad and 

Warehouse Commission, and providing penalties.” 

Chapter 39, Special Session, Laws of Minnesota for 1919, 
approved September 22, 1919, is— 


“An act to provide for licensing by the Railroad and Ware- 
house Commission of all commission merchants, brokers, fac- 
tors or agents engaged in handling, buying, selling or solicit- 
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ing consignments of livestock at any public stockyards, and 
to fix the commission that may be charged by them, provid- 
ing rules and regulations and providing penalties.” 

Chapter 40, Special Session, Laws of Minnesota for 1919, 
approved September 22, 1919, is— 

“An act to provide for the weighing of livestock at public 
stockyards under the jurisdiction of the Railroad and Ware- 
house Commission.” 

It is with the law providing for the supervision and 
weighing of livestock at the public stockyards under the 
jurisdiction of the Railroad and Warehouse Commission 
that we are especially concerned. 

Section 1 of such Act provides that the Railroad and 
Warehouse Commission shall appoint at the public stock- 
yards such weighers as may be necessary for the purpose of 
weighing livestock, each of such weighers to give a bond to 
the State for the faithful discharge of his duties. 

Section 3 ef said Act provides that “ the Commission shall 
prescribe the fee necessary to cover the cost of such weighing 
to be assessed and collected in such a manner as the Commis- 
sion may prescribe. All moneys so collected shall be de- 
posited in the State Treasury and known as the “ Livestock 
Weighing Fund,” and paid out only on order of the Com- 
mission and the auditor’s warrant. * * *,” 

Section 6 of said Act provides: 

“Upon written complaint filed with the commission, charg- 
ing any such weigher with official misconduct, inefficiency, 
incompetency, or neglect of duty, the commission shall in- 
vestigate such charge, and if it be sustained, shall remove 
such officer.” 

Section 7 provides that— 

“Any person not duly appointed and qualified, who shall 
assume to act as such weigher, shall be guilty of misdemeanor 
and be punished by a fine of not less than fifty dollars nor 
more than one hundred dollars.” 

Section 10 provides that— 

“ Any person or corporation who shall obstruct any State 
supervisor or weigher in the performance of his official 
duties by preventing his proper access to the scales used in 


112 Weighing Livestock. 


the weighing of livestock or otherwise, shall forfeit to the 
state one hundred dollars for each offense.” 

The Railroad and Warehouse Commission of the State 
of Minnesota prescribed certain rules to govern the weigh- 
ing of livestock at the public stockyard markets in that 
State, and in such rules fixed the charges at so much per 
head of livestock, and provided that such charges should 
be collected from the commission merchants producing live- 
stock to be weighed at the scales, and that such commission 
merchants should collect these charges from the shipper. 

The Packers and Stockyards Act, 1921, was enacted by 
Congress in the year 1921 and gave to the Secretary of 
Agriculture certain supervisory and regulatory powers over 
the meat packers. It also gave to the Secretary of Agri- 
culture certain powers concerning public stockyards and 
market agencies operating therein, which includes commis- 
sion men, traders, speculators, etc., engaged in business at 
the odie, 

Section 2 of the Packers and Stockyards Act (42 Stat. 
159), provides that— 

“(a) When used in this Act— 


% * * & 


“(6) The term *‘ commerce’ means commerce between any 
State, Territory, or possession, or the District of Columbia, 
and any place outside thereof; or between points within the 
same State, Territory, or possession, or the District of Co- 
lumbia, but through any place outside thereof; or within 
any Territory or possession, or the District of Columbia. 

“(b) For the purpose of this Act (but not in any wise 
limiting the foregoing definition) a transaction in respect 
to any article shall be considered to be in commerce if such 
article is part of that current of commerce usual in the 
livestock and meat-packing industries, whereby livestock, 
meats, meat food products, livestock products, dairy prod 
ucts, poultry, poultry products, or eggs, are sent from one 
State with the expectation that they will end their transit, 
after purchase, in another, including, in addition to cases 
within the above general description, all cases where pur- 
chase or sale is either for shipment to another State, or for 
slaughter of live stock within the State and the shipment 
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outside the State of the products resulting from such 
slaughter. Articles normally in such current of commerce 
shall not be considered out of such current through resort 
being had to any means or device intended to remove trans- 
actions in respect thereto from the provisions of this Act. 
For the purpose of this paragraph the word ‘ State ’ includes 
Territory, the District of Columbia, possession of the United 
States, and foreign nation.” 
Section 301 of such Act provides that— 

* When used in this Act— 

“(a) The term ‘stockyard owner’ means any person en- 
gaged in the business of conducting or operating a stock- 
yard; 

“(b) The term ‘stockyard services’ means services or 
facilities furnished at a stockyard in connection with the 
receiving, buying or selling on a commission basis or other- 
wise, marketing, feeding, watering, holding, delivery, ship- 
ment, weighing, or handl'ng, in commerce, of livestock ; 

“(c) The term ‘market agency ’ means any person engaged 
in the business of (1) buying or selling in commerce live 
stock at a stockyard on a commission basis or (2) furnishing 
stockyard services; ” 

* * ss * e 


Section 304 of such Act provides as follows: 

“ It shall be the duty of every stockyard owner and market 
agency to furnish upon reasonable request, without dis- 
crimination, reasonable stockyard services at such stock- 
yard.” 

Section 307 of such Act provides as follows: 

“ Tt shall be the duty of every stockyard owner and market 
agency to establish, observe, and enforce just, reasonable, and 
nondiscriminatory regulations and practices in respect to 
the furnishing of stockyard services, and every unjust, un-. 
reasonable, or discriminatory regulation or practice is pro- 
hibited and declared to be unlawful.” 

Paragraph (b) of section 309 is as follows: 

“The Secretary, at the request of the livestock commis- 
sioner, Board of Agriculture, or other agency of a State or 
Territory, having jurisdiction over stockyards in such State 
or Territory, shall investigate any complaint forwarded by 
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such agency in like manner and with the same authority and 
powers as in the case of a complaint made under subdivi- 
sion (a).” 

This Act also gives the Secretary of Agriculture power to 
investigate any rate, charge, or practice existing at the stock- 
yards, either upon complaint or upon his own initiative; and 
upon the determination that such rate, charge, or practice is 
unfair, unjust, unreasonable, or discriminatory, to issue an 
order that the same shall be discontinued and to prescribe 
what is a fair or reasonable rate or charge. The Act also 
provides for penalties for violations of orders issued by the 
Secretary of Agriculture under the Act, or for violations of 
the provisions of the Act itself, some of such penalties being 
in the form of civil forfeitures, while others provide for a 
fine or imprisonment, or both. 

The Act also provides for the enforcement of the orders 
issued by the Secretary of Agriculture by writ of injunction 
or other process, mandatory or otherwise, and provides that 
the procedure applicabie to the enforcement, suspension, etc., 
of the orders of the Interstate Commerce Commission are 
applicable to orders made by the Secretary of Agriculture 
under this Act. 

Section 407 of this Act provides as follows: 

“The Secretary may make such rules, regulations and 
orders as may be necessary to carry out the provisions of this 
Act and may cooperate with any department or agency of 
the Government, any State, Territory, District, or posses- 
sion, or department, agency or political wadivision thereof, 
or any persor; * * 

In pursuance of the withortiy vested in him by said Act 
the Secretary of Agriculture issued certain rules and regu- 
lations concerning stockyards and the practices therein. 
Rule 14, so promulgated by the Secretary, is especially per- 
tinent and is as follows: 

“Every stockyard owner or market agency that furnishes 
weighing facilities at stockyards shall maintain and operate 
such facilities so as to insure accurate weights.” 

On January 14, 1922, you requested an opinion of the 
Attorney General concerning this apparent conflict in juris- 
diction created by the Packers and Stockyards Act, 1921, 
and the laws of the State of Minnesota in respect to weigh- 
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ing. The Attorney General did not render a formal opinion 
thereon, but by a letter to you dated February 4, 1922, ex- 
pressed his views concerning the matter then presented. 
The substance of these views is contained in the following 
excerpt from such letter: 

“That there is a conflict between the State and Federal 
laws in this respect cannet be questioned. If the Federal 
law is within the constitutional rights of Congress to enact, 
such law in our system of government is necessarily supreme 
and paramount within its sphere, and there can be no room 
for divided authority.” 

The letter then proceeds to state that as no court had at 
that time declared such law unconstitutional, it was your 
duty to presume its constitutionality and proceed with its 
enforcement. 

At that time the question of the constitutionality of the 
Packers and Stockyards Act, 1921, had not been passed 
upon by any court. However, the Supreme Court of the 
United States has now passed on such question in the case 
of Stafford et al. v. Wallace, 258 U.S. 495. 

In that case the Court, at pages 514 to 517, said that— 

“The object to be secured by the act is the free and un- 
burdened flow of livestock from the ranges and farms of the 
West and the Southwest through the great stockyards and 
slaughtering centers on the borders of that region, and 
thence in the form of meat products to the consuming cities 
of the country in the Middle West and East, or, still as live- 
stock, to the feeding places or fattening farms in the Middle 
West and ast for further preparation for the market.” 

The Court held that such a flow or current of commerce 
is interstate commerce, and that— 

“The stockyards and the sales are necessary factors in the 
middle of this current of commerce. 
a a # od 


“The only question here is whether the business done in 
the stockyards between the receipt of the livestock in the 
yards and the shipment of them therefrom is a part of inter- 
state commerce, or is so associated with it as to bring it 
within the power of national regulation.” 

The Court held that such business was within the power 
of national regulation. 
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On February 9, 1922, the State of Minnesota instituted an 
action against the South St. Paul Union Stockyards Co. in 
the District Court of the First Judicial District of the State 
of Minnesota, the object of which was to restrain and enjoin 
the Stockyards Co., its officers, agents, etc., from in any man- 
ner preventing, obstructing, or interfering with the State 
weighers in the weighing of livestock at said stockyards, 
and from preventing or attempting to prevent in any way 
the enforcement of the laws of the State of Minnesota, in re- 
spect to such weighing of livestock. The State court granted 
a temporary restraining order and injunction as prayed for 
by the State of Minnesota. 

Later the American Commission Co. and other market 
agencies at the South St. Paul Union Stockyards instituted 
a suit in equity against the Attorney General of the State of 
Minnesota, and the members of the Railroad and Warehouse 
Commission of such State in the Untted States District 
Court for the District of Minnesota. The bill in such suit 
alleged that the Packers and Stockyards Act, 1921, had 
superseded the laws of the State of Minnesota with respect 
to the regulation and supervision of the stockyards, includ- 
ing the weighing of livestock there:n. Such bill prayed that 
the officers of the State of Minnesota be enjoined and re- 
strained from enforcing or attempting to enforce the laws 
of the State of Minnesota in respect to weighing and other 
matters occupying the same field as that covered by the 
Packers and Stockyards Act, 1921. This cause was heard 
before Judge Booth, at St. Paul, and on May 11, 1922, he ren- 
dered an opinion in which he held that the laws of the State 
‘of Minnesota were in conflict with the Federal Act and that 
the State laws had been superseded by such Federal Act. He 
determined that the laws of the State requiring the com- 
mission men and traders to have a license from the State and 
fixing an annual license fee, requiring the giving of bond, 
and the provisions authorizing weighing charges were direct 
substant:al burdens upon interstate commerce; that Congress 
in the Packers and Stockyards Act had shown its intention 
to occupy the entire field covered by the State laws; that the 
rules issued by the Secretary of Agriculture, and sspecially 
Rule 14, set. out above, were adapted to cariy out. the pur- 
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poses of the Act and are within the authority granted to the 
Secretary of Agriculture by the Act; that the State laws 
upon stockyards occupy the same general field as the Packers 
and Stockyards Act, 1921; that in many respects the provi- 
sions of the State and Federal laws are in direct conflict and 
in others are inconsistent. : 

The court ordered a restraining order issued, but as the 
State court had granted a restraining order concerning 
weighing, and its jurisdiction had attached prior to the time 
when the Federal court acquired jurisdiction, as a matter 
of comity, that the order to be issued by the Federal court 
would be so framed as not to interfere with the intended 
operation of the order of the State court, without prejudice, 
however, to further proceedings in the Federal court. 

On November 30, 1923, the complainants in the suit in the 
United States District Court made an application for an 
interlocutory injunction, and such application was heard 
by Judges Sanborn, Booth, and McGee. The court deter- 
mined that the laws of the State of Minnesota above men- 
tioned, together with the rules and regulations promulgated 
by the State officials under color of said laws, and especially 
Rule 19 relating to weighing of livestock and charges there- 
for, are, in so far as they relate to interstate commerce, in 
conflict with the Packers and Stockyards Act, 1921. Upon 
such application an interlocutory injunction was granted 
as prayed for, with the exception that the Federal court 
again on the ground of comity declined, so far as weighing 
of livestock was concerned, to interfere with the proceed- 
ings in the State court, which court had acquired jurisdic- 
tion in the first instance. The order, however, reserved 
jurisdiction of the subject matter for such other action as 
the facts and circumstances might warrant in the event of a 
change of circumstances or a discontinuance or unreasonable 
delay in prosecution of the action in the State court. 

On February 9, 1924, after a final hearing of the cause, 
the District Court of the State of Minnesota, through Judge 
Albert Johnson, found that 61 or 62 per cent of the livestock 
received at the South St. Paul Union Stockyards came from 
points within the State of Minnesota; that livestock from 
within the State and that shipped from other States are 
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handled and weighed separately and are not commingled in 
any way until after the weighing is done; that the charges 
of 2 cents per head for cattle and 1 cent per head for sheep 
and hogs now collected by the State for weighing are read- 
justed from time to time so as to yield only enough to pay 
the cost of such weighing services, and the fund so created 
is used for no other purpose; that the weighing under the 
State laws in no way hinders or affects interstate commerce; 
that the defendant stockyards company threatens to prevent 
the enforcement of the State laws under the pretended 
authority of Rule 14 promulgated by the Secretary of Agri- 
culture purporting to act under authority of the Packers and 
Stockyards Act, 1921; that this would cause an irreparable 
injury to the complainants. The court then orders the entry 
of a writ of permanent injunction enjoining defendant from 
weighing livestock or in any way interfering with or pre- 
venting the operation of the State laws with respect to 
weighing of livestock. 

In a memorandum attached to the decree the court holds 
that the State law is an inspection law within the reserved 
police power of the State, and is not a burden upon inter- 
state commerce; that the law is not in conflict with and 
superseded by the Packers and Stockyards Act, 1921; that 
it should never be held that the Federal law supersedes a 
State law within the police power of the State unless the 
legislative intent is clear. In arriving at the conclusion that 
there is no conflict between the State and Federal laws the 
court refers to the fact that the Federal law, by its terms 
and by the opinion in Stafford v. Wallace, 258 U.S. 495, is 
limited to interstate commerce; that section 309 provides 
that the Secretary of Agriculture may investigate complaints 
made by State officials having jurisdiction over stockyards, 
stating that this is a recognition of concurrent State regula- 
tion. The court says that sections 301 and 304 merely 
require the Secretary of Agriculture to see that reasonable 
stockyard facilities are furnished and do not say who shall 
be required to furnish them, and that the State law insures 
the fulfillment of the purposes of the Federal Act and is in 
complete harmony therewith; that the same may be said of 
a proper construction of Rule 14 issued by the Secretary, and 
if this rule does create a conflict between State and Federal 
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laws, the same is an attempt on the part of the Secretary to 
legislate and is therefore illegal. 

The court then states that the case of Stafford v. Wallace, 
258 U.S. 495, is not an authority in favor of defendants, as 
that case involved the commission men and dealers at Chi- 
cago yards and not the question of a conflict between State 
and Federal laws concerning weighing; also that at Chicago 
all but 10 per cent of livestock was shipped from other 
States, while here 62 per cent is from within Minnesota, and 
that no such a current of commerce as is described in Stafford 
v. Wallace is shown to exist in the case at bar. 

You submitted with your letters copies of the order issued 
by the three judges of the Federal court, a copy of the opin- 
ion by Judge Johnson of the State court, and on June 83, 
1924, your Department submitted a copy of the ruling by 
Judge Booth of the Federal court, rendered May 11, 1922. 

It is noted that neither the Secretary of Agriculture nor 
any of his assistants, agents, or employees were parties to 
any of these suits. It is recalled, however, that the attorney 
for the Secretary of Agriculture was heard amicus curiae 
in the proceedings before three -judges in the Federal court. 

You state that this is a matter which involves a question 
of whether the State law of Minnesota is in fact in conflict 
with the Federal law with respect to the weighing of live- 
stock at the South St. Paul Union Stockyards, and whether 
the State law has been superseded by the Federal law. You 
ask what your rights and duties with respect thereto are in 
view of the conflicting decisions of the State and Federal 
courts. You refer this to me for my consideration and such 
advice as I may deem proper. 

The State authorities contend that the State law is purely 
a police regulation within the power of the State, that it is 
necessary to protect its citizens, and that the same is valid 
even though it may indirectly affect interstate commerce. 
They also contend that it does not affect interstate commerce, 
except very remotely and very indirectly, and that the 
greater portion of the commerce which it affects is intra- 
state rather than interstate. They also suggest the possi- 
bility of the State officials and agents being permitted to 
continue to operate the scales at the stockyards, and being 
supervised in that work by the Secretary of Agriculture, 
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pointing out especially that section 309 (b) of the Packers 
and Stockyards Act, 1921, which authorizes the Secretary 
of Agriculture to entertain complaints filed by any agency 
of the State having jurisdiction over the stockyards in such 
State, and section 407 of said Packers and Stockyards Act, 
which provides that ‘The Secretary may make such rules, 
regulations, and orders as may be necessary to carry out the 
provisions of this Act, and may cooperate with any depart- 
ment or agency of the Government, any State, Territory, 
District or possession, department agency or political sub- 
division thereof,” contemplate such an arrangement between 
State and Federal officials. 

There can now be no question that the Packers and Stock- 
yards Act, 1921, was within the legislative power of Con- 
gress. The Supreme Court of the United States, in the case 
of Stafford v. Wallace, 258 U. S. 495, as shown by the ex- 
cerpts above quoted from such case, has expressly decided 
this matter. That Court has declared that the flow of live- 
stock from one State to another through the great public 
stockyards is interstate commerce and has upheld the power 
of Congress to regulate the same, together with all the inci- 
dents thereto, including the stockyards, commission men, 
traders, etc. It is clear that the weighing of livestock at 
these stockyards is a necessary part of such commerce, as 
upon the weighing depends the completion of the sale of 
such livestock and the amount of the purchase price to be 
received and paid therefor; in fact, it 1s regarded at the 
stockyards that the title to the livestock passes when the 
same is driven from the scales after being weighed. The 
weighing is therefore a necessary step in the flow of this 
current of commerce. 

The fact—if it is a fact—that the regulation by Congress 
also affects intrastate commerce in the South St. Paul Stock- 
yards does not render that Act of Congress invalid, for, as 
was said in the Minnesota Rate cases, 230 U. S. 352, at 399: 

“The authority of Congress extends to every part of 
interstate commerce, and to every instrumentality or agency 
by which it is carried on; and the full control by Congress 
of the subjects committed to its regulation is not to be 
denied or thwarted by the commingling of interstate and 
intrastate operations ” 


The Secretary of Agriculture. 121 


This rule is also well stated in the case of Houston, etc., 
Railway Co. +. United States, 234 U.S. 342, at 351, where the 
Supreme Court said: 

Wherever the interstate and intrastate transactions of 
carriers are so related that the government of the one in- 
volves the control of the other, it is Congress, and not the 
State, that is entitled to prescribe the final and dominant 
rule, for otherwise Congress would be denied the exercise 
of its constitutional authority and the State, and not the 
Nation, would be supreme within the national field * * *” 

However, it is also my opinion that this statute of the 
State of Minnesota is a proper regulation for the protection 
of its citizens and is therefore within the police powers re- 
served to such State. This view is also supported by the 
decisions of the Supreme Court of the United States. (See 
especially the case of Merchants Exchange v. Missouri, 248 
U. S. 365, where the court upheld a State statute concerning 
the weighing of grain, which was very much like the statute 
of the State of Minnesota here in question. See also to the 
same effect, Patapsco Guano Company v. Board of Agricul- 
ture, 171 U. S. 345; Pettsburgh & Southern Coal Co. v. 
Loutsiana, 156 U. S. 590.) 

It appears that the State statute in question goes no 
farther than is ordinarily calculated as necessary to accom- 
plish such protection and that such statute is not unreason- 
able or arbitrary. Such being the case, if the fees exacted 
are no greater than necessary to defray the cost of the 
services rendered, I doubt whether this State statute can be 
considered as such a burden upon interstate commerce as 
would render it unconstitutional. True, it may affect inter- 
state commerce, but as it was enacted as a police regulation 
and goes no further than is reasonably necessary to accom- 
plish its purpose, and as it was not a direct regulation of 
interstate commerce by the State, the fact alone that it does 
affect interstate commerce will not render it repugnant to 
the Constitution. (See Merchants Eachange v. Missouri, 
248 U.S. 365; Pittsburgh & Southern Coal Co. v. Louisiana, 
156 U. S. 590.) 

Although this State statute is within the police powers of 
such State, it has been shown above that the weighing of 
livestock at the public stockyards is also within the legisla- 
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tive power of the Federal Government under the commerce 
clause of the Constitution. The Federal Government has 
now exercised that legislative power by the enactment of the 
Packers and Stockyards Act of 1921; therefore, if there 1s a 
conflict between such State law and such Federal statute, the 
Federal law is supreme and the State law must fall. This 
principle was stated as early as the decision in the case of 
Gibbons v. Ogden, 9 Wheaton 1, 210. 

In deciding whether there is a conflict between the State 
and Federal laws, the Supreme Court of the United States, 
in the decision of the case of Reid v. Colorado, 187 U.S. 137, 
said that— 

“x * * It should never be held that Congress intends 
to supersede or by its legislation suspend the exercise of the 
police powers of the States, even when it may do so, unless 
its purpose to effect that result is clearly manifested. This 
court has said—and the principle has often been reaffirmed— 
that ‘ In the application of this principle of supremacy of an 
act of Congress in a case where the State law is but the 
exercise of a reserved power, the repugnance or conflict 
should be direct and positive, so that the two acts could not 
be reconciled or consistently stand together.’ Sinnot v. 
Davenport, 22 How. 227, 243.” 

See also to the same effect, Asbell v. Kansas, 209 U. S. 251; 
Savage v. Jones, 225 U.S. 501; Corn Products Refining Co. 
v. Eddy, 249 U.S. 427. 

The State law provides that this weighing shall be done 
by the officers appointed by the State, who shall give bond to 
the State for the faithful discharge of their duties. It also 
provides that the appointment may be revoked by the State 
upon the sustaining of a complaint filed by anyone with the 
State Railroad and Warehouse Commission charging a 
weigher with official misconduct, inefficiency, incompetency, 
or neglect of duty. It further provides that the fees or 
charges for this service shall be fixed by the State and that 
the same shall be collected and disbursed by the State. If 
the State weighers are derelict in their duties in certain 
respects, they may not only be discharged as above shown, 
but the law provides that the State will punish them and the 
State or anyone injured would have recourse upon his bonds- 
men; in other words, the State by this statute has under- 
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taken to procure fair and accurate weighing to be done at 
these stockyards by officers selected by it at rates and charges 
to be fixed, collected, and disbursed by its officers or agents. 

On the other hand, the Packers and Stockyards Act, 1921, 
by section 301 (b), has defined such weighing of livestock 
as a “stockyard service.” By section 304 it requires that— 
“Tt shall be the duty of every stockyard owner and market 
agency to furnish upon reasonable request, without discrimi- 
nation, reasonable stockyard services at such stockyard.” 
This is diametrically opposed to the State law, which pro- 
vides that the State shall furn’sh such weighing service. 

The Packers and Stockyards Act, 1921, in section 407, 
provides that 
“ The Secretary may make such rules, regulations and orders 
as may be necessary to carry out the provisions of this Act.” 
In pursuance of such power the Secretary of Agriculture 
has promulgated Rule 14, which provides that— 

“Every stockyard owner or market agency that furn:shes 
weighing facilities at stockyards shall maintain and operate 
such facilities so as to insure accurate weights.” 

This rule is certainly reasonably calculated to carry out the 
provisions of section 304 of said Act, above quoted. Again 
there appears a conflict between the State and the Federal 
law. 

Other sections of the Packers and Stockyards Act, 1921, 
give the Secretary of Agriculture authority to fix and de- 
termine reasonable rates and charges that should be collected 
for stockyard services, which would include the charge to be 
collected for the weighing service. This conflicts with the 
provisions of the State law, which says that the State of- 
ficials shall fix such charges. 

By other sections of the Packers and Stockyards Act, 
1921, the Secretary of Agriculture is given power to issue 
orders to cease and desist from any unfair or discriminatory 
rules or practices at the stockyards, and for violation of 
such orders penalties may be levied. I can conceive of no 
legal process or power by which such order could be en- 
forced upon the State or such penalties levied upon or col- 
lected from a State or its officers acting within the scope of 
their official duties. In this respect another inconsistency 
and conflict exist. 
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Still other conflicts and inconsistencies might easily be 
conceived and suggested, but in my opinion those already 
stated above suffice to show that the State statute and the 
Federal law are in conflict. If that is true, the Federal law 
being within the Constitutional power of Congress to enact, 
such law in our system of government is necessarily su- 
preme and paramount within its sphere, and there can be 
no room for divided authority. 

I do not believe that the suggestion that the State officials 
continue to do the weighing and be supervised by the Secre- 
tary of Agriculture ander the Packers and Stockyards Act, 
1921, can be accepted. As above pointed out, such a plan 
would be in direct violation of section 304 of such Act, 
which requires the stockyards company to furnish such fa- 
cilities; also, there is no legal process or power by which 
the Secretary of Agriculture can enforce the supervision 
upon the State or its officers. It is not improbable that such 
an arrangement would be construed as a delegation to the 
State officers of duties imposed by the Packers and Stock- 
yards Act, 1921, upon the Secretary of Agriculture. Such 
a delegation would not be legal, as Congress has said that 
the Secretary of Agriculture or his duly appointed, quali- 
fied, and acting assistants must perform these duties. 

The question then remains as to what you should do in 
view of the conflicting decisions of the State and Federal 
courts. We observe above that neither the United States, 
you, nor any officer of the United States has been a party 
to either of the suits mentioned. I, therefore, advise that 
you proceed at once to enforce the provisions of the Packers 
and Stockyards Act, 1921, with respect to weighing at the 
stockyards under your jurisdiction, including those stock- 
yards at South St. Paul, and that you require the stock- 
yards company to furnish this “stockyards service.” If 
anyone, whether he be a State officer or not, undertakes to 
in any way prevent, hinder, or interfere with the carrying 
out of such requirement, I then advise that you at once 
proceed to bring a suit in the United States District Court 
of the proper jurisdiction to enjoin and restrain such acts. 


Respectfully, HARLAN F. STONE 


To the SECRETARY OF AGRICULTURE. 
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CONSTRUCTION OF BAKER IRRIGATION PROJECT 


Under the provision in the Appropriation Act of May 10, 1926 (44 
Stat. 453), which authorizes the construction of the Baker and 
other irrigation projects, the Secretary of the Interior is not 
compelled to proceed with construction work if the existing con- 
ditions are not such as will enable him to enter into a contract 
as contemplated by the statute. 


DEPARTMENT OF JUSTICE, 
July 1, 1926. 

Sir: In your favor of June 11, 1926, referring to the 
Appropriation Act for 1927 (44 Stat. 483}, wherein, with 
reference to the Baker and certain other irrigation projects, 
it is enacted that— 

“upon such confirmation of such contract as to any one of 
such projects, the construction thereof shall proceed in ac- 
cordance with any appropriations therefor provided for in 
this Act.” 

you submit the question “ whether such action shall be re- 
garded as mandatory, requiring the Secretary to proceed 
with this construction regardless of his views as to its feasi- 
bility.” 

In my opinion you are not required to proceed with the 
construction work without regard to your views as to its 
feasibility. The Act under consideration provides no part 
of the sums “shall be expended for construction purposes 
until a contract or contracts in form approved by the Sec- 
retary of the Interior shall have been made with an irriga- 
tion district or irrigation districts organized under State 
law providing for payment by the district or districts of the 
cost of constructing, operating, and maintaining the works 
during the time they are in control of the United States, 
such cost of constructing to be repaid within such terms of 
years as the Secretary may find to be necessat'y, in any 
event not more than forty years from the date of public 
notice hereinafter referred to, and, the execution of said 
contract or contracts shall have been confirmed by a de- 
cree of a court of competent jurisdiction.” 

As a condition precedent to the entering into a contract 
by the Secretary of the Interior, certain inquiries must be 
made and determinations had, 
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The Act of June 17, 1902 (32 Stat. 388, 389, c. 1093, sec. 
4), provides: 

“That upon the determination by the Secretary of the 
Interior that any irrigation project is practicable, he may 
cause to be let contracts for the construction of the same, in 
such portions or sections as it may be practicable to con- 
struct and complete as parts of the whole project. * * * 
| He shall also determine] the charges which shall be made per 
acre upon said entries, and upon lands in private ownership 
which may be irrigated by the waters of the said irrigation 
project, and the number of annual installments, not exceed- 
ing ten, in which such charges shall be paid and the time 
when such payments shall commence. The said charges shall 
be determined with a view of returning to the reclamation 
fund the estimated cost of the construction of the project, 
and shall be apportioned equitably.” 

Clearly if a project were impracticable then no contract 
could be entered into “ with a view of returning to the recla- 
mation fund the estimated cost of the construction of the 
project.” 

I therefore conclude that if conditions are not existing 
such as will enable you to enter into a contract as contem- 
plated by the statute, you are not compelled to proceed with 
‘he work of construction. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE INTERIOR. 





FEDERAL REGULATION OF RADIO BROADCASTING 


Under the Act of August 13, 1912 regulating radio communication 
(37 Stat. 302), which covers broadcasting, a license must be 
obtained before a broadcasting station may be lawfully operated, 
and the penalties of section 1 of said Act may be imposed upon 
any person or corporation who operates such a station without a 
license. 

The Secretary of Commerce has no general authority under the Act, 
supra, either to assign wave lengths to broadcasting stations, 
except for the purpose of designating normal wave lengths under 
regulation 1, or to fix the times at which broadcasting stations 
may operate, apart from the limitations of regulations 12 and 
18; nor has the Secretary authority to limit the power of such 
stations. 
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While a normal wave length must be designated under regulation 1, 
any broadcasting station is free to operate on other wave lengths 
under regulation 2. 

Any station may with impunity operate at hours and with powers 
other than those fixed in its license, subject only to regulations 
12 and 13 and to penalties against malicious interference ¢con- 
tained in section 5 of the Act. 

No authority is found in the Act, supra, for the issuance of licenses 
of limited duration. 


DEPARTMENT OF JUSTICE, 
July 8, 1926. 

Sir: Receipt is acknowledged of your letter of June 4, 
1926, in which you ask for a definition of your powers and 
duties with respect to the regulation of radio broadcasting 
under the Act of August 18, 1912, c. 287 (87 Stat. 302). Spe- 
cifically, you request my opinion upon the following five 
questions: 

“(1) Does the 1912 Act require broadcasting stations to 
obtain licenses, and is the operation of such a station without 
a license an offense under that Act? 

“(2) Has the Secretary of Commerce authority under the 
1912 Act to assign wave lengths and times of operation and 
limit the power of stations? 

“(3) Has a station, whose license stipulates a wave length 
for its use, the right to use any other wave length, and if it 
does operate on a different wave length, is it in violation of 
the law and does it become subject to the penalties of the 
Act? 

“(4) If a station, whose license stipulates a period during 
which only the station may operate and limits its power, 
transmits at different times, or with excessive power, is it 
in violation of the Act and does it become subject to the 
penalties of the Act? 

“(5) Has the Secretary of Commerce power to fix the 
duration of the licenses. which he issues or should they be 
indeterminate, continuing in effect until revoked or until 
Congress otherwise provides? ” 

With respect to the first question, my answer to both its 
parts is in the affirmative. Section 1 of the Act of 1912 
provides— 

“That a person, company, or corporation within the juris- 
diction of the United States shall not use or operate any 
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apparatus for radio communication as a means of commer- 
cial intercourse among the several States, or with foreign 
nations, or upon any vessel of the United States engaged in 
interstate or foreign commerce, or for the transmission of 
radiograms or signals the effect of which extends beyond the 
jurisdiction of the State or Territory in which the same are 
made, or where interference would be caused thereby with 
the receipt of messages or signals from beyond the jurisdic- 
tion of the said State or Territory, except under and in 
accordance with a license, revocable for cause, in that behalf 
granted by the Secretary of Commerce (and Labor) upon 
application therefor; but nothing in this Act shall be con- 
strued to apply to the transmission and exchange of radio- 
grams or signals between points situated in the same State: 
Provided, That the effect thereof shall not extend beyond 
the jurisdiction of the said State or interfere with the recep- 
tion of radiograms or signals from beyond said jurisdic- 
fion: 

Violation of this section is declared to be a misdemeanor. 

There is no doubt whatever that radio communication is 
a proper subject for Federal regulation under the commerce 
clause of the Constitution. Pensacola Telegraph Company 
v. Western Union Telegraph Company, 96 U. S. 1, 9, 24 Op 
100. And it may be noticed in passing that even purely 
intrastate transmission of radio waves may fall within the 
scope of Federal power when it disturbs the air in such a 
manner as to interfere with interstate communication, a 
situation recognized and provided for in the Act. Cf. 
Minnesota Rate Cases, 230 U.S. 352. 

While the Act of 1912 was originally drafted to apply 
primarily to wireless telegraphy, its language is broad 
enough to cover wireless telephony as well; and this was 
clearly the intention of its framers (62nd Cong., 2nd Sess., 
S. Rept. 698). Whether the transmission is for profit is 
immaterial so far as the commerce clause is concerned. 
American Express Company v. United States, 212 U. S. 
522: Caminetti v. United States, 242 U.S. 470. 

For these reasons I am of the opinion that broadcasting 
is within the terms of the 1912 Act; that a license must be 
obtained before a broadcasting station may be lawfully op- 
erated; and that the penalties of section 1 of the Act may be 
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imposed upon any person or corporation who operates such 
a station without a license. 

Your second question involves three separate problems: 

(a) The assignment of wave lengths. 

(b) The assignment of hours of operation. 

(c) The limitation of power. 

(a) As to the assignment of wave lengths, section 2 of 
the Act provides— 

“That every such license shall be in such form as the 
Secretary of Commerce (and Labor) shall determine and 
shall contain the restrictions, pursuant to this Act, on and 
subject to which the license is granted; * * * shall 
state the wave length or the wave lengths authorized for 
use by the station for the prevention of interference and the 
hours for which the station is licensed for work. * * * 
‘Every such license shall be subject to the regulations con- 
tained herein and such regulations as may be established 
from time to time by authority of this Act or subsequent 
Acts and treaties of the United States.” 

The power to make general regulations is nowhere granted 
by specific language to the Secretary. On the contrary, 
it seems clear from section 4 of the Act that Congress in- 
tended to cover the entire field itself, and that, with minor 
exceptions, Congress left very little to the discretion of any 
administrative officer. This fact is made additionally plain 
by the reports which accompanied the Act in both Houses. 
62d Cong. 2d Sess., S. Rept. 698; zbzd., H. R. Rept. 582. Cf. 
29 Op. 579. 

The first regulation in section 4 prevides that the station 
shall be required to designate a definite wave length, outside 
of the band between 600 and 1,600 meters (reserved for Gov- 
ernment stations), and that ship stations shall be prepared 
to use 300 and 600 meters. 

The second regulation provides that in addition to the nor- 
mal sending wave length, all stations, except as otherwise 
provided in the regulations, may use “other sending wave 
lengths,” again excluding the band from 600 to 1,600 meters. 

These two regulations constitute a direct legislative regn- 
lation of the use of wave lengths. They preclude the pos- 
sibility of administrative discretion in the same field. In 
Hoover v. Intercity Radio Company, 286 Fed. 1003, it was 
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held that it was mandatory upon the Secretary under the 
Act to grant licenses to all applicants complying with its 
provisions. The court added in that case these remarks: 

“In the present case the duty of naming a wave length is 
mandatory upon the Secretary. The only discretionary act 
is in selecting a wave length, within the limitations pre- 
scribed in the statute, which, in his judgment, will result 
in the least possible interference. The issuing of a license 
is not dependent upon the fixing of a wave length. It is 
a restriction entering into the license. The wave length 
named by the Secretary merely measures the extent of the 
privilege granted to the licensee.” 

You have advised me that following this decision you 
have assumed that you had discretionary authority in as- 
signing wave lengths for the use of particular stations, and 
have made such assignments to the individual broadcasting 
stations. 

However, in my opinion, these remarks of the Court of 
Appeals are to be construed as applying only to the normal 
sending and receiving wave length which every station is 
required to designate under the first regulation. But under 
the second regulation, any station is at liberty to use “other 
wave lengths” at will, provided only that they do not tres- 
pass upon the band from 600 to 1,600 meters. This con- 
clusion appears to be in accord with the opinion of the Dis- 
trict Court for the Northern District of Illinois in the case 
(as yet unreported) of United States v. Zenith Radio Cor- 
poration. 

But it is suggested that under the fifteenth regulation 
broadcasting stations may not, without special authority 
from the Secretary, use wave lengths over 200 meters or 
power exceeding one kilowatt. This regulation is applicable 
only to “private and commercial stations not engaged in 
the transaction of bona fide commercial business by radio 
communication.” I am of opinion that broadcasting is “ the 
transaction of bona fide commercial business.” (Witmark 
v. Bamberger, 291 Fed. 776; Remick v. American Automobile 
Accessories C'o., 298 Fed. 628), and that it is conducted “ by 
radio communication.” Broadcasting stations, therefore, do 
not fall within the scope of the fifteenth regulation; and the 
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Secretary is without power to impose on them the restric- 
tions provided therein. 

From the foregoing consideration I am forced to conclude 
that you have no general authority under the Act to assign 
wave lengths to broadcasting stations, except for the purpose 
of designating normal wave lengths under regulation 1. 

(b) As to the assignment of hours of operation: 

The second section of the Act, already quoted, provides 
that the license shall state “the hours for which the station 
is licensed for work.” By the twelfth and thirteenth regu- 
lations the Secretary, on the recommendation of the Depart- 
ment concerned, may designate stations which must refrain 
from operating during the first 15 minutes of each hour—a 
period to be reserved in designated localities for Govern- 
ment stations. These,two regulations are the only ones in 
which a division of time is mentioned; and it is to them that 
the second section of the Act refers. I therefore conclude 
that you have no general authority to fix the times at which 
broadcasting stations may operate, apart from the limita- 
tions of regulations 12 and 138. 

(c) As to the limitation of power: 

The only provisions concerning this are to be found in 
regulation 14, which requires all stations to use “the mini- 
mum amount of energy necessary to carry out any communi- 
cation desired.” It does not appear that the Secretary is 
given power to determine in advance what this minimum 
amount shall be for every case; and I therefore conclude 
that you have no authority to insert such a determination as 
a part of any license. 

What I have said above with respect to your second ques- 
tion necessarily serves also as an answer to your third. 
While a station rfhay not lawfully operate without a license, 
yet under the decision in the Intercity Co. case and under 29 
Op. 579 you are required to issue such a license on request. 
And while a normal wave length must be designated under 
regulation 1, any station is free to operate on other wave 
lengths under regulation 2. 

The same considerations cover your fourth question. 
Since the Act confers upon you no general authority to fix 
hours of operation or to limit power, any station may with 
impunity operate at hours and with powers other than those 
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fixed in its license, subject only to regulations 12 and 13 and 
to the penalties against malicious interference contained in 
section 5. 

With respect to your fifth question, I can find no authority 
in the Act for the issuance of licenses of limited duration. 

It is apparent from the answers contained in this opinion 
that the present legislation is inadequate to cover the art of 
broadcasting, which has been almost entirely developed since 
the passage of the 1912 Act. If the present situation re- 
quires control, I can only suggest that it be sought in new 
legislation, carefully adapted to meet the needs of both the 
present and the future. 

Respectfully, 
WILLIAM J. DONOVAN, 
Acting Attorney General. 
To the SECRETARY OF COMMERCE. 


WAR RISK INSURANCE—APPLICATION OF SECTION 305 OF 
THE WORLD WAR VETERANS’ ACT, 1924, TO VARIOUS 
CASES 


Section 305 of the World War Veterans’ Act, 1924 (43 Stat. 626) 
prevents the forfeiture of War Risk Insurance where it appears 
that the insured, first, ‘has heretofore allowed his insurance to 
lapse while suffering from a compensable disability for which 
compensation was not collected,” and, second, ‘“‘ dies or has died, 
or becomes or has become permanently and totally disabled and 
at the t:me of such death or permanent total disability was 
or is entitled to compensation remaining uncollected.” 

Where a person at the time his insurance lapsed and at the time 
he became permanently and totally disabled was otherwise en- 
titled to compensation uncollected, he was not deprived of such 
right because he was receiving retainer pay as a member of 
the Naval Reserve Force, and his rights uhder section 305 of 
the World War Veterans’ Act, 1924, are in no way affected by 
such receipt of retainer pay. 

So long as a soldier or sailor continues to receive pay for active 
service he can not be considered either as suffering from a com- 
pensable disability for which compensation is not collected, or 
as entitled to compensation remaining uncollected, and hence 
section 305, supra, is inapplicable. 

Where a person, while undergoing vocational training, received a 
maintenance and support allowance as authorized by the World 
War Veterans’ Act, and there was no compensation, in excess 
of the maintenance and support allowance, due him, it can not 
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be said that he was suffering from a compensable disability for 
which compensation was not collected, or was entitled to com- 
pensation remaining uncollected, and section 305, supra, has no 
application. 

Where a person refused to submit to a physical examination, for 
which reason his compensation was suspended, as required by 
section 203 of the World War Veterans’ Act, and became per- 
manently and totally disabled during the period of such sus- 
pension, if the only compensation not collected at the time his 
insurance lapsed was compensation for the period of such 
suspension, he was not at that time suffering from a compen- 
sable disability for which compensation was not collected; and 
no compensation for the period of such suspension can be con- 
sidered compensation remaining uncollected to which he was 
entitled at the time of his permanent total disability, within 
the meaning of section 305, supra. 

Where a person, while in the military service, was injured as a 
result of the negligence of a third person and recovered damages 
from that person, and became permanently and totally disabled 
while the amount received from the third person exceeded the 
amount of compensation which had become payable up to that 
time, he was not suffering from a compensable disability for 
which compensation was not collected and was not entitled to 
compensation remaining uncollected and section 305, supra, has 
no application. 


DEPARTMENT OF JUSTICE, 
July 24, 1926. 


Sir: I am in receipt of your letter of January 16, 1926, 
inclosing copy of the memorandum brief of the General 
Counsel for the United States Veterans’ Bureau, and re- 
questing my opinion on the proper construction of section 
805 of the World War Veterans’: Act, 1924, as applied to 
the facts in five cases now pending before your Bureau. 

Section 305 of the World War Veterans’ Act of June 7, 
1924, c. 820, 43 Stat. 626, provides: 

“Where any person has heretofore allowed his insurance 
to lapse while suffering from a compensable disability for 
which compensation was not collected and dies or has died, 
or becomes or has become permanently and totally dis- 
abled and at the time of such death or permanent total 
disability was or is entitled to compensation remaining un- 
collected, then and in that event so much of his insurance 
as said uncollected compensation, computed in all cases at 
the rate provided by section 302 of the War Risk Insurance 
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Act as amended December 24, 1919, would purchase if ap- 
plied as premiums when due, shall not be considered as 
lapsed; and the United States Veterans’ Bureau is hereby 
authorized and directed to pay to said soldier, or his bene- 
ficiaries as the case may be the amount of said insurance 
less the unpail premiums and interest thereon at 5 per 
centum per annum compounded annually in installments as 
provided by law.” 

In my opinion of September 11, 1925 (84 Op. 541), sec- 
tion 305 of the World War Veterans’ Act was construed with 
reference to the facts existing in the case of one Ray 
Thomas, to which reference is made in your letter. 

On October 10, 1918, Thomas was given an honorable dis- 
charge for disability incurred in the line of duty and he was 
suffering from a compensable disability from that date. 
His insurance lapsed because of his failure to pay the pre- 
mium due November 1, 1918. At that time compensation 
was owing to him and was collectible. On May 6, 1921, he 
applied to the Veterans’ Bureau for compensation. On Oc- 
tober 3, 1923, he became permanently and totally disabled. 
His claim for compensation was allowed on December 17, 
_ 1928, payable only from May 6, 1919, because of section 

310 of the War Risk Insurance Act of October 6, 1917, 

c. 105, 40 Stat. 398, 408, which provided, in part: 

“That no compensation shall be payable for any period 
more than two years prior to the date of claim there- 
for °F: 

In my opinion of September 11, 1925, I held that Thomas, 
at the time his insurance lapsed, was “suffering from a com- 
pensable disability for which compensation was not col- 
lected’ within the terms and intendment of section 305 
of the World War Veterans’ Act, and that this status was 
not altered by the fact that because of the limitation con- 
tained in section 310 Thomas later lost his right to collect 
the compensation which was owing to him when his insur- 
ance lapsed. 

It should be noted that section 805 contains two require- 
ments. For the section to apply, it must appear that a 
person, first, “ has heretofore allowed his insurunce te lapse 
while suffering from a compensable disability for which 
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compensation was not collected ” and, second, “ dies or has 
died, or becomes or has become permanently and _ totally 
disabled and at the time of such death or permanent total 
disability was or is entitled to compensation remaining un- 
collected.” Nothing in my opinion of September 11, 1925, 
can properly be construed as holding that you are not 
authorized to inquire into the facts in order to determine 
whether these two requirements of section 305 have been 
met, and it is my opinion that it is your duty to make such 
an inquiry. 

Section 305 was also considered in the opinion of my 
predecessor, Attorney General Stone, dated January 20, 
1925 (384 Op. 869), in which it was said (p. 375): 

* There is nothing in the language of the statute requir- 
ing that the compensation remaining unpaid at the time of 
death or permanent disability should be the same compen- 
sation which was due at the time of the lapse of the policy. 
Such a construction would be strained and narrow and 
contrary to the purpose and intent of the War Risk In- 
surance legislation. 

“T therefore concur in the reasoning ef your General 
Counsel in his opinion of December 1, 1924, and referring 
to your specific inquiry advise you that in my opinion the 
uncollected compensation referred to in section 305 as due 
at the time of the lapse need not necessarily remain un- 
collected to the time of the death or permanent disability 
of the veteran, but that if at the time of the maturity of 
the insurance there should be another installment of com- 
pensation due and uncollected the requirements of the stat- 
ute would be met and the insurance continued subject tu 
the provisions of section 305 as to the amount due.” 

The idea underlving section 305 is that the insurance 
should not be forfeited for failure to pay a premium to the 
United States, at a time when the insured soldier was en- 
titled to receive compensation from the United States. The 
fact that compensation was owing to the insured at the time 
of default is the condition upon which the forfeiture is 
waived, but the basis for measuring the amount of in- 
surance not forfeited is the amount of compensation owing 
to the insured and uncollected at the time of death or per- 
manent total disability. 
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The first case in regard to which my opinion is nw re- 
quested is that of a claimant who, before his discharge from 
the naval service, was released to inactive duty in the Naval 
Reserve Force. You state that at the time he allowed his 
insurance to lapse and at the time he became permanently 
and totally disabled he was entitled to compensation uncol- 
lected, unless deprived of it because his “ retainer ” pay is 
to be considered “service” pay. Section 312 of the War 
Risk Insurance Act of October 6, 1917, was amended by the . 
Act of June 25, 1918 (40 Stat. 613), to read in part: 

“That compensation under this article shall not be paid 
while the person is in receipt of service or retirement pay.” 

The War Risk Insurance Act, with the exception of sec- 
tions 313 and 314, was repealed by section 600 of the World 
War Veterans’ Act (43 Stat. 630), but section 602 of the 
latter Act provides that the repeal “shall not affect any 
act done or any right or liability accrued.” 

Section 212 of the World War Veterans’ Act (p. 623) 
enacted in part: 

“This Act is intended to provide a system for the re- 
lief of persons who were disabled, and for the dependents 
of those who died as a result of disability suffered in the 
military service of the United States between April 6, 1917, 
and July 2, 1921. For such disabilities and deaths no other 
pension laws or laws providing for gratuities or payments 
in the event of death in the service shall be applicable: 
Provided, however, * * * That compensation under 
this title shall not be paid while the person Is in receipt of 
active service or retirement pay * * *.” 

The Act of August 29, 1916, c. 417, 39 Stat. 556. 587, 
which established the Naval Reserve Force, provides that: 

“The Naval Reserve Force shall be composed of citizens 
of the United States who, by enrolling under regulations 
prescribed by the Secretary of the Navy or by transfer 
thereto as in this Act provided, obligate themselves to serve 
in the Navy in time of war or during the existence of a 
national emergency, declared by the President * * *.” 

The Act further provides that (p. 588): 

“No existing law shall be construed to prevent any mem- 
ber of the Naval Reserve Force from accepting employment 
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in any branch of the public service, except as an officer or 
enlisted man in any branch of the military service of the 
United States or any State thereof, nor from receiving the 
pay and allowances incident to such employment in ad- 
dition to his retainer pay.” 

Retired members of the Army and Navy are still in the 
service of the Government and may be assigned to certain 
special duties authorized by Congress. United States v. 
Tyler, 105 U.S. 244. 

It is my opinion that the retainer pay of the Naval 
Reserve Force is merely pay for the obligation “ to serve in 
the navy in time of war or during the existence of a national 
emergency declared by the President ” and is neither “ service 
or retirement pay ” within the meaning of section 312 of the 
War Risk Insurance Act, as amended, nor “ active service or 
retirement pay” within the meaning of section 212 of the 
World War Veterans’ Act, and that Congress never in- 
tended to deprive a naval reservist of compensation because 
of his receipt of the nominal sum paid to such reservist as 
retainer pay. I think that the insertion of the word “ ac- 
tive” in section 212 of the World War Veterans’ Act was 
intended not as an amendment of section 312 of the War 
Risk Insurance Act, but merely as a legislative declaration 
of what was intended by the earlier Act. It follows that 
the rights of a claimant under section 305 of the World 
War Veterans’ Act are in no way affected by the fact that 
he has received retainer pay as a member of the Naval Re- 
serve Force. 

The second case in regard to which you ask my opinion 
is that of a man in the regular service suffering from a com- 
pensable disability, but who was precluded from drawing 
compensation because of the fact that he was in receipt of 
active-service pay, and for that reason alone there was no 
~ uncollected compensation owing to him when his insurance 
lapsed or when he became permanently and totally disabled. 

Compensation, as that word is used in the War Risk In- 
surance Act and the World War Veterans’ Act, means 
something to be paid on account of a disability incurred 
and the consequent reduction of power to earn money, while 
the words “ active service pay,” as used in section 212 of the 
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World War Veterans’ Act, mean the fixed and direct 
amount given by law to persons in the military and naval 
service in consideration of and as remuneration for their 
personal services. It is my opinion that so long as the 
soldier or sailor shall continue to receive pay for active 
service he can not be considered either as suffering from 
a compensable disability for which compensation was not 
collected, or as entitled to compensation remaining uncol- 
lected. Therefore, section 305, supra, can have no 
application. 

The third case in regard to which you ask my advice is 
that of a man who, while undergoing vocational training, 
received a maintenance and support allowance as author- 
ized by Title IV of the World War Veterans’ Act, as 
amended, and for this reason did not draw the compensa- 
tion to which he otherwise would have been entitled. There 
was no compensation, in excess of the maintenance and 
support allowance, due him. 

Subsection 16 of section 202 of the World War Veterans’ 
Act provides (43 Stat. 621): 

“No compensation hereunder shall be paid for the period 
during which any such person is being furnished by the 
bureau a course of vocational rehabilitation and support as 
authorized in Title IV hereof: Provided, however, That in 
the event any person pursuing a course of vocational re- 
habilitation is entitled under Title II of this Act to com- 
pensation in an amount in excess of the payments made 
to him under Title IV hereof for his support and the sup- 
port of his dependents, if any, the bureau shall pay 
monthly to such person such additional amount as may be 
necessary to equal the total compensation due under Title 
IT hereof.” 

The above-quoted language is clear and unambiguous. 
It is my opinion that since the maintenance and support 
allowance pail to the claimant equaled the compensation to 
which he would otherwise have been entitled, it can not be 
said that he was suffering from a compensable iisability 
for which compensation was not collected, or was or !s en- 
titled to compensation remaining uncollected, and section 
305, supra, has no application. 
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The fourth case submitted by you is that of a person who 
refused to submit to physical examination, for which reason 
his compensation was suspended, as required by section 203 
of the World War Veterans’ Act, and who became per- 
manently and totally disabled during the period of such 
suspension. 

Section 203 provides (p. 622): 

“That every person applying for or in receipt of com- 
pensation for disability under the provisions of this title 
and every person applying for treatment under the provi- 
sions of subdivisions (9) or (10) of section 202 hereof, shall, 
as frequently and at such times and places as may be rea- 
sonably required, submit himself to examination by a medi- 
cal officer of the United States or by a duly qualified phy- 
sician designated or approved by the director. He may 
have a duly qualified physician designated and paid by him 
present to participate in such examination. For all exam- 
inations he shall, in the discretion of the director, be paid 
his reasonable traveling and other expenses and also loss of 
wages incurred in order to submit to such examination. If 
he shall neglect or refuse to submit to such examination, or 
shall in any way obstruct the same, his right to claim vom- 
pensation under this title shall be suspended until such neg- 
lect, refusal, or obstruction ceases. No compensation shall 
be payable while such neglect, refusal, or obstruction con- 
tinues, and no compensation shall be payable for the inter- 
vening period.” (48 Stat. 622.) 

Section 205 gives to the bureau the right at any time to 
review an award and, in accordance with the facts found upon 
such review, end, diminish, or increase any previous award 
of compensation. | 

The facts in this case are different from those in the cas 
of Ray Thomas considered in my opinion of September 11, 
1925. In the Thomas case, Thomas was suffering from a 
compensable disability from October 10, 1918, when he was 
discharged from the Army, and was entitled to, and might 
have claimed, compensation at any time thereafter, includ- 
ing the date of the lapse of lus insurance on November 1, 
1918. The fact that he delayed in making such a claim, and 
that this delay barred him from collecting in money com- 
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pensation for any period prior to May 6, 1919, did not 
change his status at the date of the lapse, as then “ suffering 
from a compensable disability for which compensation was 
not collected.” He defaulted at a time when compensation 
was owing to him and was collectible. In the instant 
case the soldier was not entitled to compensation for the 
period during which he refused to submit to physical ex- 
amination. Therefore, if the only compensation not col- 
lected at the time his insurance lapsed was compensation 
for that period which never was owing or collectible, he 
was not at that time “suffering from a compensable disa- 
bility for which compensation was not collected”; and no 
compensation for that period can be considered compensa- 
tion remaining uncollected to which he was entitled at the 
time of his permanent total disability. 

The fifth case submitted is that of a soldier who, while in 
the military service, was injured as a result of the negligence 
of a third person and recovered damages from that person. 
No compensation was paid prior to the time the soldier be- 
came permanently and totally disabled because the amount 
recovered from the third person exceeded the amount of 
compensation which had become payable up to that date. 
Section 318 of the War Risk Insurance Act, as amended 
June 25, 1918 (40 Stat. 618, 614), contains the following 
provision : | 

“Tf a beneficiary or conditional beneficiary shall have re- 
covered, as a result of a suit brought by him or on his 
behalf, or as a result of a settlement made by him or on 
his behalf, any money or other property in satisfaction of 
the liability of such other person, such money or other prop- 
erty so recovered shall be credited upon any compensation 
payable, or which may become payable, to such beneficiary, 
or conditional beneficiary by the United States on account 
of the same injury or death.” 

This section was continued in effect by section 600 of the 
World War Veterans’ Act. (43 Stat. 629.) 

In my opinion, the claimant was not suffering from a 
compensable disability for which compensation was not 
collected and was not entitled to compensation remaining 
uncollected, so long as the money received from the third 
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person equaled or exceeded the compensation otherwise pay- 
able, and therefore his case does not come within the provi- 
sions of section 305. 
Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To Director, UNITED STATES VETERANS’ BUREAU. 


WAR RISK INSURANCE—APPLICATION OF SECTION 305 OF 
THE WORLD WAR VETERANS’ ACT, 1924, TO VARIOUS 
CASES 


Where a veteran allowed his insurance to lapse while suffering from 
a temporary partial disability for which compensation was not 
collected, and thereafter all back compensation was paid him 
and compensation was paid regularly every month up to the 
time of his death on October 31, 1924, compensation for the 
month of October, 1924, which was not received by him prior 
to his death because the check therefor was issued on November 
1, 1924, in accordance with the usual procedure of the Veterans’ 
Bureau, was not compensation remaining uncollected at the 
time of his death within the meaning of section 305 of the World 
War Veterans’ Act, 1924 (43 Stat. 626). 

Compensation for a compensable disability, which at the time of 
death or permanent total disability was in course of payment 
but was unpaid owing to ordinary administrative delays, can 
not be made the basis, under section 305, supra, for preventing 
pro tanto the lapse of insurance. A veteran is not entitled to 
compensation, within the meaning of the section, until the time 
is past when it would, in the ordinary course of procedure, be 
paid. 

Where a veteran allowed his insurance to lapse while suffering from 
a temporary partial disability for which compensation was not 
collected, and thereafter married but made no claim for the 
additional compensation provided for by section 202 of the World 
War Veterans’ Act on account of his marriage, the additions. 
compensation to which he was entitled because of his marriage, 
including compensation which the veteran might have collected 
if he had filed a claim therefor in time but which was not col- 
lectible at the time of his permanent total disability because of 
the limitations contained in section 210 of the World War Vet- 
erans’ Act, was compensation remaining uncollected to which he 
was entitled at the time of his permanent total disability within 
the meaning of section 305, supra. It is immaterial under sec- 
tion 305 that all compensation not collected at the time the 
insurance lapsed was paid to the veteran before he became per- 
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manently and totally disabled. It is also immaterial that the 
cause of non-collection of the additional compensation was the 
failure of the veteran to file a claim therefor. Moreover, since 
the Veterans’ Bureau has construed compensation remaining 
uncollected to which a veteran is entitled at the time of his 
death or permanent total disability within the meaning of sec- 
tion 305, supra, as including compensation which is non-collectible 
at that time because of the limitations contained in section 210, 
supra, and has acted upon this construction in a large number of 
eases, and since the meaning of sections 210 and 305 is uncertain, 
the Attorney General does not feel justified in taking a contrary 
view. 

Where, subsequent to the death of a veteran, a review of his case was 
made and he was given an increased disability rating, carrying 
with it increased. compensation, the additional compensation to 
which he was entitled by reason of the increased disability rating 
was compensation remaining uncollected to which he was enti- 
tled at the time of his death within the meaning of section 305, 
supra. 

Where a veteran’s claim for compensation is properly filed pursuant 
to section 209 of the World War Veterans’ Act, the compensation 
which would have been payable to him but for his delay in filing 
his claim may be regarded as compensation remaining uncol- 
lected to which he was entitled at the time of his permanent 
total disability within the meaning of section 305, supra. 


DEPARMENT OF JUSTICE, 
July 24, 1926. 

Sir: I am in receipt of your letter of May 1, 1926, in- 
closing a copy of an opinion of the General Counsel for the 
United States Veterans’ Bureau, and requesting that I give 
further consideration to the subject discussed in the opin. 
ion of my predecessor dated January 20, 1925 (34 Op. 369), 
with particular reference to five cases now pending before 
your Bureau. 

In the opinion referred to, on page 375, Attorney Gen- 
eral Stone said of section 305 of the World War Veterans’ 
Act of June 7, 1924,.c. 320, 43 Stat. 626: 

“There is nothing in the language of the statute requir- 
ing that the compensation remaining unpaid at the time 
of death or permanent disability should be the same com- 
pensation which was due at the time of the lapse of the 
policy. Such a construction would be strained and narrow 
and contrary to the purpose and intent of the War Risk 
Insurance legislation. 
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“YT therefore concur in the reasoning of your General 
Counsel in his opinion of December 1, 1924, and referring 
to your specific inquiry advise you that in my opinion the 
uncollected compensation referred to in section 305 as due 
at the time of the lapse need not necessarily remain un- 
collected to the time of the death or permanent disability 
of the veteran, but that if at the time of the maturity of 
the insurance there should be another installment of com- 
pensation due and uncollected the requirements of the 
statute would be met and the insurance continued subject 
to the provisions of section 305 as to the amount due.” 

I adhere to the construction of section 305 stated above, 
but I do not agree with the General Counsel that the sec- 
tion is applicable in all of the specific cases referred to in 
your letter. 

The first case concerning which you now ask my opinion 1s 
that of a man who was discharged from service on May 26, 
1919, and allowed his insurance to lapse on July 1, 1919. 
On December 20, 1919, he was awarded compensation for 
temporary partial disability from May 27, 1919, and there- 
after compensation was paid regularly every month up to 
the time of his death on October 31, 1924. Compensation 
for the month of September, 1924, had been received by him 
prior to his death, the check therefor having been mailed 
to him on October 1, 1924, in accordance with the usual pro- 
cedure of your Bureau. Compensation for the month of 
October, 1924, was not received by him prior to his death, 
however, as the check for such compensation was issued on 
November 1, 1924, in accordance with the usual procedure. 
It is now contended that the compensation for October, 
1924, was compensation remaining uncollected to which the 
veteran was entitled at the time of his death within the 
meaning of section 305 of the World War Veterans’ Act. 

With this contention I am unable to agree. Both the 
War Risk Insurance Act of October 6, 1917, c. 105, 40 Stat. 
398, and the World War Veterans’ Act provide for com- 
pensation for disability in terms of monthly amounts, and 
I have no doubt that under both Acts you were authorized 
to adopt the procedure stated by you to be the usual one; 
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that is, to make payment on the first day of each month of 
compensation for the preceding month. 

The requirement of section 305 of the World War Vet- 
erans’ Act that at the time of death or permanent total 
disability the claimant “ was or is entitled to compensation 
remaining uncollected,” in my opinion, refers only to com- 
pensation with respect to which the Government is in de- 
fault, although it is immaterial whether the Government 
or the veteran is responsible for such default; that is, com- 
pensation which is not paid at the time it would ordinarily 
be paid under the statutes and the procedure properly 
adopted by the Veterans’ Bureau. I do not believe a vet- 
eran is entitled to compensation, within the meaning of the 
section, until the time is past when it would, in the ordi- 
nary course of procedure, be paid. 

The idea underlying the provision of section 305 pre- 
venting the lapse of so much insurance as the compensation 
uncollected at the time of death or permanent total dis- 
ability would purchase if applied as premiums when due, 
is that it would be unjust to forfeit so much of a veteran’s 
insurance as might have been kept in force or reinstated by 
using for the payment of premiums compensation which 
should have been, but was not, paid to him before his death 
or permanent disability. Where compensation is paid regu- 
larly, it can not be said that the current installment of com- 
pensation, or any portion thereof, should have been paid 
earlier than the date upon which it would ordinarily have 
been paid merely because death or permanent total dis- 
ability occurs before that date. 

The second case concerning which you ask my opinion is 
that of a veteran who received an honorable discharge on 
December 14, 1918, and allowed his insurance to lapse for 
failure to pay the premium due February 1, 1919. On 
October 8, 1919, he was awarded compensation for tem- 
porary partial disability from the date of his discharge. 
Immediately thereafter he was paid all compensation due 
him and each subsequent monthly payment was regularly 
made as it became due. On April 29, 1921, the claimant 
was rerated as permanently and totally disabled from June 
1, 1920. It is now contended that compensation on the 
basis of the original rating for the month of May, 1920, 
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which on June 1, 1920, the date upon which the claimant 
became permanently and totally disabled was in course of 
payment but was unpaid owing to ordinary administrative 
delays, may be made the basis, under section 305, for pre- 
venting pro tanto the lapse of the insurance. 

It is my opinion that the case is substantially similar 
to the first case considered above, and that section 305 is not 
applicable. 

The third case concerning which you ask my opinion is 
that of a veteran who was discharged from service on July 
11, 1919, and whose insurance lapsed for failure to pay the 
premium due September 1, 1919. On February 18, 1920, he 
was awarded compensation for temporary partial disability 
from July 12, 1919. The veteran was married on April 1, 
1921, but no claim for the additional compensation provided 
for by section 202 of the World War Veterans’ Act on 
account of his marriage was submitted during the veteran’s 
life, and therefore no award of this additional amount was 
ever made to him. The veteran became permanently and 
totally disabled on August 26, 1922, and died on June 25, 1924. 

All compensation not collected at the time the insurance 
lapsed was paid to the veteran before he became permanently 
and totally disabled, and all other compensation, except the 
additional amount to which the veteran was entitled be- 
cause of his marriage, was regularly paid from month to 
month as it became due up to the time of his permanent 
and total disability. 

It is my opinion that the additional compensation to 
which the veteran was entitled because of his marriage, 
and which was owing to him and was collectible at the time 
of his permanent total disability, was compensation re- 
maining uncollected to which he was entitled at that time 
within the meaning of section 305. As held in the opinion 
of Attorney General Stone, dated January 20, 1925 (384 Op. 
369), it is immaterial that the compensation remaining un- 
collected at the time of permanent total disability was not 
the same compensation as that uncollected at the time the 
insurance lapsed. Moreover, as held in my opinion dated 
September 11, 1925 (34 Op. 541), it is also immaterial that 
the cause of noncollection of the additional compensation 


was the failure of the veteran to file a claim therefor. 
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A more serious question is whether there can be included 
in the “compensation remaining uncollected” to which the 
veteran was entitled at the time of permanent total disa- 
bility, to be used pursuant to section 305 as a basis for 
measuring the amount of insurance not forfeited, compen- 
sation not collected by the veteran which he might have col- 
lected if he had filed a claim therefor in time but which 
was not collectible at the time of his permanent total disa- 
bility because of section 210 of the World War Veterans’ 
Act, which provides, in part: 

“That no compensation sha!l be payable for any period 
more than one year prior to the date of claim therefor, nor 
shall increased compensation be awarded to revert back 
more than six months prior to the date of claim there- 
for * * * .” (48 Stat. 623). 

It is my opinion that the meaning of sections 210 and 305 
is so uncertain as to make it doubtful whether the amount of 
compensation to which the veteran is, at the time of death 
or permanent total disability, “entitled,” within the mean- 
ing of section 305, is such amount only as remains collectible 
at that time; or whether, in addition it includes compensa- 
tion which, though uncollectible at that time because of the 
limitations contained in section 210, nevertheless would be 
collectible were it not for the limitations contained in sec- 
tion 210, this upon the theory that section 210 merely bars 
the remedy but does not affect the right. 

I am informed that the Veterans’ Bureau has construed 
compensation remaining uncollected to which a veteran is 
entitled at the time of death or permanent total disability 
as including compensation which is uncollectible at that 
time because of section 210, and has acted upon this con- 
struction in a large number of cases. 

If the construction placed upon a statute by the Depart- 
ment charged with its administration is not clearly errone- 
ous, and has been followed in many cases, it should be re- 
spected and not overruled except for cogent reasons. It is 
my opinion that the construction of sections 210 and 305 
adopted by the Veterans’ Bureau, considering the remedial 
purpose of section 805, is not so clearly inconsistent with 
the language used as to Justify me in taking a contrary view 
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The fourth case concerning which you ask my opinion is 
that of a veteran who was discharged from service on May 
16, 1919, and whose insurance lapsed for failure to pay the 
premium due June 1, 1919. On October 14, 1920, he was 
awarded compensation for temporary partial disability 
from the date of his discharge, and payments of compen- 
sation upon this award were regularly made until the death 
of the veteran on June 29, 1921. Thereafter, subsequent to 
his death, a review of the case was made and he was given 
an increased disability rating, carrying with it increased 
compensation, from May 9, 1920, to the date of his death. 

It is my opinion that this case is substantially similar to 
<o the third case considered above, and that the additional 
compensation to which the veteran was entitled by reason 
of the increased disability rating was compensation remain- 
ing uncollected to which the veteran was entitled at the 
time of his death within the meaning of section 305. 

The fifth case concerning which you ask my opinion is 
that of a veteran who was discharged from service Novem- 
ber 24, 1917, and whose insurance lapsed for failure to pay 
the premium due December 1, 1917. No claim for compen- 
sation was filed until September 4. 1924. The time for fil- 
ing the claim limited by section 309 of the War Risk Insur- 
ance Act of October 6, 1917, c. 105, 40 Stat. 398, 407- 
408, and the extension of one year permitted thereunder, had 
expired on November 24, 1923. Section 209 of the World 
War Veterans’ Act continued the limitation of time for fil- 
ing claims contained in section 309 of the War Risk Insur- 
ance Act, but permitted the Director of the Veterans’ 
Bureau to extend the time not to exceed two years, instead 
of not to exceed one year as provided in the earlier Act. 
You state that the time of the veteran to file his claim was 
extended pursuant to section 209 of the World War Vet- 
erans’ Act, but that the right to file the claim, being a new 
benefit granted only pursuant to that Act, no retroactive 
payment of compensation for any period prior to June 7, 
1924, the date the Act was approved, was permitted. The 
veteran was rated as temporarily partially disabled from 
the date ‘of his discharge to August 21, 1924, and perma: 
nently totally disabled thereafter. 
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I do not agree with your conclusion that because the vet- 
eran was enabled to file his claim only by virtue of section 
209 of the World War Veterans’ Act permitting the Direc- 
tor to extend the time for such filing for two years, the 
veteran was entitled to no retroactive payment of compen- 
saion for any period prior to June 7, 1924. There is noth- 
ing in section 209 which in any way restricts the compen- 
sation payable on claims filed during an extension of time 
granted thereunder to compensation for the period subse- 
quent to June 7, 1924. It is my opinion, therefore, that, 
the claim having been properly filed pursuant to section 
209, the only limitation on the compensation payable is 
that contained in section 210, which provides, in part: 

“That no compensation shall be payable for any period 
more than one year prior to the date of claim there- 
for 7% 

It is my opinion that this case is governed by the princi- 
ples applied in the third and fourth cases considered above 
and in the case of Ray Thomas, considered in my opinion 
of September 11, 1925 (384 Op. 541). At the time the vet- 
eran’s insurance lapsed compensation was owing to him and 
was collectible. It 1s my opinion that at that time he was 
“suffering from a compensable disability for which com- 
pensation was not collected ” within the terms and intend- 
ment of section 305 of the World War Veterans’ Act. and 
that this status was not altered by the fact that because 
of the limitation contained in section 210 of the World War 
Veterans’ Act the veteran later lost his right to collect the 
compensation which was owing to him when his insurance 
lapsed. It is also my opinion that, for the reasons stated 
in connection with the third case considered above, the 
compensation which would have been payable to the vet- 
eran but for his delay in filing his claim may be regarded 
as compensation remaining uncollected to which he was 
entitled at the time of his permanent total disability within 
the meaning of section 305. 

Respectfully, 
WILLIAM PD. MITCHELL, 
Acting Attorney General. 
To Director Unrtep States VETERANS’ Bureav. 
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AUTHORITY TO RESCIND SALE OF CHAPMAN FIELD MILI- 
TARY RESERVATION 


Where the Government, through the Secretary of War, contracts to 
convey lands to which it subsequently finds itself without title, and 
the contractee offers to waive further claim, upon refund of an 
installment of the price, which has been deposited but not covered 
into the Treasury, the said Secretary is authorized to accept such 
offer. 

DEPARTMENT OF JUSTICE, 
August 14, 1926. 

Sir: I have the honor to acknowledge receipt of your 
letter of April 14, 1926, requesting my opinion as to whether 
or not you are legally authorized to rescind the sale of 
Chapman Field Military Reservation, near Miami, Fla., 
and to refund the deposit made by the purchaser. It ap- 
pears from the Judge Advocate General’s memorandum and 
other papers accompanying your letter that the agreement 
of sale resulted from a bid by Nathan Friedman in response 
to a newspaper advertisement (inserted by the War Depart- 
ment), which opens with the. announcement that “the 
United States Government offers for sale the following 
Florida land in one tract of 795 acres, comprising Chapman 
Field Reservation,” etc. The advertisement refers to speci- 
fications which bidders are invited to obtain, which describe 
the property as “ Government-owned land” (par. 1) and 
require the title to “ remain vested in the United States until 
the full purchase price * * * shall have been paid” 
(par. 18). 

It further appears from the Judge Advocate General’s 
memorandum (p. 8) that, after Mr. Friedman’s bid was 
accepted, he advised the Government’s representatives that, 
since making it, he had discovered various entries on the 
land records “ which served to cloud the Government’s title,” 
and the Judge Advocate General states (p. 8) that “by 
reason of the clouds above mentioned * * *, the Gov- 
ernment is unable at this time to convey a marketable title 
to the greater portion of these lands.” 

On February 23, 1926, Mr. Friedman instituted in the 
District of Columbia Supreme Court a bill in equity naming 
as defendants the Secretaries of War and Interior and the 
Treasurer of the United States, and praying for an injunc- 
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tion to prevent the forfeiture of plaintiff’s rights, the resale 
of the property, or the payment into the Treasury of the 
proceeds of plaintiff’s letter of credit, which he had re- 
mitted as advance payment. A restraining order to that 
effect having been granted, negotiations were entered into . 
between plaintiff and the Government’s legal representa- 
tives, in the course of which the former, by his attorney, 
submitted to you the following proposal under date of 
April 18: 

“In view of the status of title to the above-described 
property, I propose that you return to me, the undersigned, 
the $425,000 paid by me in connection with my contract for 
the purchase of the property in question in full settlement 
of all controversies existing between us respecting the same.” 

This proposal is in effect to rescind the sale by mutual 
consent and restore the parties to their original positions. 

The Judge Advocate General recommends that my opin- 
ion be asked “as to whether or not the Secretary of War 
is legally authorized to accept the proposal contained in 
Mr. Friedman’s letter of April 8, 1926,” and I take it that 
such is the basis of your inquiry. 

I see no legal obstacle to the acceptance of said proposal. 

The United States, when they contract with their citizens, 
are controlled by the same laws that govern the citizen. 
Reading Co. v. United States, 268 U. S. 186, 188; Cooke v. 
United States, 91 U. S. 389, 398. One of the implied obli- 
gations of a vendor who enters into an executory contract 
for the sale of land is to give a good or marketable title. 
“The right to a good title is a right not growing out of 
the agreement of the parties, but which is given by law.” 
Refeld v. Woodfolk, 22 How. 318, 327. Had the Govern- 
ment been able to give Mr. Friedman such a title in this 
case, and had he refused to complete his payments, it 
might, perhaps, claim a forfeiture of the amount advanced. 
But it is conceded that “the Government is unable at this 
time to convey” and it is, consequently, in no position to 
insist upon forfeiture. 

On the other hand, if the purchaser was ready to perform 
and he has performed in part, he is entitled to the restora- 
tion of the purchase money. In this instance the purchaser 
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offers to waive all right which he may have, if his advance 
payment is returned to him. Since the Government is in 
no position to insist upon other terms, the proposed settle- 
ment seems to be not only permissible and advantageous 
to the Government, but to be required by considerations of 
justice and honorable dealing. Surely it does not comport 
with the national honor for the Government to ask a pur- 
chaser to pay for property which it concedes it is unable 
to convey to him, or to keep the money which he has ad- 
vanced on account. The sale should be rescinded and the 
money returned. When similar questions have been pre- 
sented to the Comptroller General, he has expressed similar 
views in authorizing refunds. 2 Dec. Comp. Gen. 513; 
5 Dec. Comp. Gen. 89; ib. 277, ib. 368. 

The statute authorizing the sale of this property requires 
that the “ net proceeds ” thereof be deposited in the Treasury 
after paying “ the expense of appraisal, survey, advertising, 
and sale.” (42 Stat., c. 250, sec. 6, p. 1452.) In this in- 
stance the proceeding was never completed, and I note from 
the Judge Advocate General’s memorandum that the pro- 
ceeds have “not been covered into the Treasury.” More- 
over, you have been judicially restrained from so doing and 
the restraining order is yet in force 

I have the honor to advise you that you are legally 
authorized to accept the proposal contained in Mr. Fried- 
man’s letter of April 8, 1926. 

Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the SECRETARY OF War. 





PHILIPPINE ISLANDS—VALIDITY OF BOND ISSUES 


The .two proposed issues of bonds by the Philippine Government, 
aggregating $329,500, for the construction of permanent improve- 
ments, being authorized by Act No. 3266 and Act No. 3268 of the 
Philippine Legislature, approved December 7 and 9, 1925, respec- 
tively, and not being in excess of the limit of indebtedness fixed 
by Congress, said bonds, when issued in the form and amount pro- 
posed, will constitute legal and binding obligations of the Govern- 
meut of the Philippine Islands. 
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DEPARTMENT OF JUSTICE, © 
November 12, 1926. 


Str: I have the honor to acknowledge receipt of your 
letters of August 18, 1926, with its enclosures, stating that 
the Government of the Philippine Islands proposes to issue 
bonds of the face value of $829,500 in two issues—one under 
Act No. 3266, the other under Act No. 3268 of the Philip- 
pine Legislature, approved December 7 and 9, 1925, respec- 
tively—and requesting my opinion on the validity of such 
issues and submitting for my examination copies of the 
forms of the proposed bonds. 

As there are two issues of bonds involved I will treat 
them separately, discussing first the issue provided for by 
Act No. 3266 of the Philippine Legislature (Ilocos Norte). 

You state that you have determined that the bonds to be 
issued under Act No. 3266 shall aggregate $274,000, shall be 
known as “Philippine Islands 414 per cent Collateral Loan 
of 1926 (due 1956), Ilocos Norte,” shall be dated June 1, 
1926, shall be in registered form only, in denominations of 
$1,000 each, shall bear interest at the rate of 414 per cent 
per annum, payable semiannually on June 1st and December 
1st, and shall mature in thirty years from date of issue. 

The authority for the proposed issue of the insular, pro- 
vincial, and municipal bonds is found in the Act of February 
6, 1905 (33 Stat. 689), and the Act of August 29, 1916 (39 
Stat. 545, 547), as amended by the Act of May 31, 1922 (42 
Stat. 598), which statutes provide among other things that 
when necessary to anticipate the taxes and revenues, bonds 
and other obligations may be issued by the Philippine gov- 
ernment or by any provincial or municipal government 
therein provided the entire indebtedness incurred by the 
Philippine government shall not at any one time exceed 
ten per cent nor that incurred by any Province or muni- 
cipality seven per cent of the aggregate total valuation of 
its property, but further provide that in computing the 
-indebtedness of the Philippine government bonds not ex- 
ceeding $10,000,000 in amount issued by that government 
and secured by an equivalent amount of provincial or mu- 
nicipal bonds shall not be counted. 
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Act No. 3266 provides for the issuance of bonds of the 
insular government to be secured by bonds of the Province 
of Ilocos Norte and the municipalities of Bacarra, Laoag, 
and Pasuquin. 

It appears from the reports of the Insular Bureau dated, 
respectively, June 16, 1926, and July 2, 1926, submitted in 
connection herewith, that the aggregate amount of insular 
bonds presently outstanding is but $4,555,000; hence the 
addition of the proposed issue will not increase the aggre- 
gate indebtedness of the insular government to an amount in 
excess of $10,000,000, the limitation placed upon such 
indebtedness by the Act of May 31, 1922. 

It further appears from said reports that the aggregate 
_ value of the taxable property of the Province of Ilocos 
Norte is $15,175,015, of the municipality of Bacarra $870,990, 
of the municipality of Laoag $1,649,135, of the municipality 
of Pasuquin $739,160; that the outstanding obligations of 
the Province of Ilocos Norte are $23,000, of the municipality 
of- Bacarra $4,000, of the municipality of Laoag $3,125, 
and that the municipality of Pasuquin has no outstanding 
obligations. In view of these facts it 1s clear that the pro- 
posed issue, in so far as its legality might be affected by 
the statutory limitation upon the amount of obligations that 
may be incurred by the Philippine government or by the 
Province of Ilocos Norte and the municipalities of Bacarra, 
Laoag, and Pasuquin, is unquestioned. 

Section 1 of Act No. 3266 authorizes the Province of 
Ilocos Norte and the municipalities of Bacarra, Laoag, and 
Pasuquin to negotiate a loan of 548,000 pesos to be used for 
the construction of permanent improvements and the pay- 
ment to the insular government of outstanding loans con- 
tracted for the construction of certain permanent im- 
provements. 

Section 2 of the Act directs that the proceeds of the 
assignments to the insular government of the said bonds 
shall be applied to the payment of the outstanding indebted- 
ness of the Province of Ilocos Norte with the insular govern- 
ment, the balance to be credited to the public-works bond- 
issue fund of the Province and the three municipalities 
thereof. 
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Section 3 authorizes the Secretary of War to issue in the 
name of the government of the Philippine Islands insular 
bonds in the amount of $274,000, United States currency, 
for a term of thirty years, to be secured by provincial and 
municipal bonds. 

Section 4 appropriates the proceeds of the insular bonds 
to the payment of an equivalent amount of bonds to be 
issued by the Province and the three municipalities. 

Section 5 purports to state the taxation from which the 
issues of bonds authorized by the Act shall be exempt by 
virtue of section 1 of the Act of Congress approved Febru- 
ary 6, 1905, and of the Act approved August 29, 1916, as 
amended, and directs that these exemptions shall be stated 
on the face of the bond. | 

Section 6 establishes a sinking fund for the retirement of 
the insular bonds and section 7 creates an annual appropri- 
ation to be credited to such sinking fund. 

Sections 8 and 9, respectively, place control of all work 
done under the Act with the director of public works of the 
Philippine Islands and the administration of the water- 
works established out of the proceeds of the sale of the 
bonds in the provincial board of Ilocos Norte and the water- 
works board of the Province. 

The foregoing résumé of the provisions of the Act sug- 
gest the question, “ Does the Act relate to more than one 
subject and is that subject expressed in the title of the bill 
as required by section 3 of the Act of August 29, 1916 (39 
Stat. 547)?” The title of the Act reads: 

“An Act authorizing the province and certain munici- 
palities of [locos Norte to issue bonds for the purpose of 
raising funds for the construction of permanent improve- 
ments, and authorizing also an Insular government bond 
issue secured by said provincial and municipal bonds, and 
for other purposes.” 

It is my view that the general subject of the Act ig the 
raising of funds for the construction of permanent jJm- 
provements, and that the issue of insular, provincial, and 
municipal bonds, the establishment of a sinking fund, etc., 
as provided for in the Act, are but essential incidents to this 
one subject, and that the subject is sufficiently stated in the 
title. Nor do I deem the provision of section 2 of the Act 


The Secretary of War. 155 


for the payment of the outstanding indebtedness of the 
Province of Ilocos Norte to the insular government foreign 
to the purpose of the Act as stated in the title, for it appears 
from section 1 of the Act that the outstanding indebtedness 
in question was contracted for the construction of permanent 
unprovements, and I believe the repayment of this indebt- 
edness is but incidental to the purposes of the Act, 1. e., 
“the raising of funds for the construction of permanent 
improvements.” 

Attention is invited to the failure of the form of bond 
submitted to refer to the fact that the issue is secured by 
bonds of the Province and municipalities of [locos Norte 
in an equivalent amount (sec. 3 of Act 3266), a fact which I 
believe should appear in view of the provisions of the stat- 
ute that in computing the indebtedness of the Philippine 
covernment, bonds not exceeding $10,000,000 in amount is- 
sued by that government and secured by an equivalent 
amount of provincial and municipal bonds shall not be 
counted. Nor does the aggregate amount of the issue appear 
on the face of the bond; however, I do not believe these 
omissions affect the validity of the bond. 

The recital of the bond with regard to exemption from 
taxation, though not in accordance with the exact wording of 
section 5 of the Act, which states they shall be exempt from 
taxation by any Territory of the United States, is, however, 
in the exact language of section 1 of the Act of Congress 
approved February 6, 1905, which Act is controlling. 

I find that all the statutory conditions relating to the issue 
of these bonds have been complied with and that the form 
of bond transmitted with your letter is in substantial com- 
pliance with the law authorizing their issue except as above 
indicated, and it is my opinion, therefore, that when issued 
in the form and amount proposed such bonds will constitute 
a legal and binding obligation of the Government of the 
Philippine Islands. 

The second issue of bonds referred to in your letter you 
have determined, pursuant to the authority vested in you by 
Act No. 3268 of the Philippine Legislature, shall aggregate 
$55,500, shall be known as “ Philippine Islands 414 per cent 
Collateral Loan of 1926 (due 1956), Marinduque,” shall 
be dated May 1, 1926, shall be in registered form only, in 
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denyminations of $500 each, shall bear interest at the rate 
of 414 per cent per annum, payable semiannually on the 
first days of May and November, and shall mature in thirty 
years from the date of issue. 

The authority for the proposed issue of the insular, pro- 
vincial, and municipal bonds is found in the Act of Febru- 
ary 6, 1905 (33 Stat. 689), and the Act of August 29, 1916 
(39 Stat. 545, 547), as amended by the Act of May 31, 1922 
(42 Stat. 598), which statutes provide among other things 
that when necessary to anticipate the taxes and revenues, 
bonds and other obligations may be issued by the Philippine 
government or by any provincial or municipal government 
therein, provided the entire indebtedness incurred by the 
Philippine government shall not at any one time exceed 10 
per cent nor that incurred by any Province or municipality 
7 per cent of the aggregate total valuation of its property, 
but further provide that in computing the indebtedness of 
the Philippine government, bonds not exceeding $10,000,000 
in amount issued by that government and secured by an 
equivalent amount of provincial or municipal bonds shall 
not be counted. 

Act No. 3268 provides for the issuance of bonds of the 
insular government to be secured by bonds of the Province 
of Marinduque. 

It appears from the reports of the Insular Bureau dated, 
respectively, June 16, 1926, and July 2, 1926, submitted in 
connection herewith, that the aggregate amount of insular 
bonds presently outstanding is but $4,555,000; hence the 
addition of the proposed issue will not increase the ag- 
eregate indebtedness of the insular zovernment to an amount 
in excess of $10,000,000, the limitation placed upon such 
indebtedness by the Act of May 31, 1922. 

It appears from a memorandum dated July 2, 1926, from 
the Chief of the Bureau of Insular Affairs, that the aggre- 
gate tax valuation of the property of the Province of 
Marinduque is $,/43,240, and that the outstanding obliga- 
tions of the Province are $3,750, which outstanding obliga- 
tions represent the balance of a debt contracted by the 
Province of Marinduque under Act No. 1729 of the Philip- 
pine Legislature, the debt being contracted for the purpose 
of acquiring a school-building site. In view of these facts 
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no question is presented as to the legality of the proposed 
issue of insular bonds so far as such legality might be af- 
fected by the statutory limitation upon the total obligations 
that may have been incurred by the Philippine government 
or the Province of Marinduque. 

Section 1 of Act 3268 authorizes the Province of Marin- 
duque to negotiate a “loan of 111,000 pesos, of which 102,- 
000 pesos shall be used for the construction of the capitol and 
9,000 pesos for the payment of the insular loan” and author- 
izes the Governor General of the Philippine Islands to issue 
the bonds in the name and on behalf of the Province. 

Section 2 authorizes the Governor General to assign said 
bonds to the government of the Philippine Islands, charging 
the same to the net proceeds of the sale of the bonds of that 
government, issued in an equivalent amount, and deposit the 
proceeds of said assignment in an authorized depository. 
It further provides that the proceeds of the assignment to 
the insular government of said bonds shall be applied by 
the insular treasurer to the payment of the outstanding in- 
debtedness of the Province to the insular government, the 
balance to be credited to the public-works bond-issue fund 
of the Province. 

Section 3 authorizes the Secretary of War to issue bonds 
in the name of the government of the Philippine Islands to 
the amount of $55,500 for a term of thirty years, to be se- 
cured by bonds of the Province of Marinduque, and also 
authorizes him to determine the form of the insular bonds, 
the date of issue, and the rate and dates of payment of 
interest thereon. 

Section 4 appropriates the proceeds of the sale of the 
insular bonds to the payment of the bonds issued by the 
Province of Marinduque. 

Section 5 purports to state the taxation from which the 
insular and provincial bonds issued under the Act shall be 
exempt. 

Section 6 creates a sinking fund and section 7 provides 
an annual appropriation to be credited to such fund. 

Section 8 vests control of all work to be done under the 
provisions of the Act in the director of public works of the 
Philippine Islands. 
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The purpose of the Act as stated in the title is the “ Rais- 
ing of funds for the construction of permanent improve- 
ments and authorizing also an insular government bond 
issue secured by said provincial bonds.” It is clear from a 
study of the text of the Act that the purpose is correctly 
stated in the title and that the Act does not embrace more 
than one subject, and thus conforms to the requirements of 
Section 3 of the Act of August 29,1916. (39 Stat. 547.) The 
various provisions of the Act in relation to the issue of in- 
sular and provincial bonds, the establishment of a sinking 
fund, controlled disbursements, etc., are but incidental to the 
one purpose of the Act, the raising of funds for public 
improvements. Nor is section 2 of the Act, providing for - 
the payment of the outstanding indebtedness of Marinduque 
with the insular government, a departure from the purpose 
stated in the title, inasmuch as it appears from the memo- 
randum of July 2, 1926, above referred to, that this out- 
standing indebtedness was incurred under the provisions of 
Act No. 1729 of the Philippine Legislature, which appropri- 
ated moneys for loans to provincial and municipal govern- 
ments for the construction of public works of a permanent 
character. 

The observations made in relation to the issue under Act 
No. 3266, with regard to the failure of the form of bond 
to refer to the fact that the insular bonds are secured by an 
issue of provincial bonds of an equal amount and that the 
bonds fail to state the total amount of the issue, are equally 
applicable to this issue. 

Section 5 of the Act, which purports to set forth the taxa- 
tion from which the bond shall be exempt, though stating 
that they are to be issued in accordance with the Act of 
Congress approved February 6, 1905, as well as in accord- 
ance with the Act approved August 29, 1916,'as amended, 
is not in strict conformity with the wording of these Acts. 
The form of bond submitted, however, is in accordance with 
the Act of August 29, 1916, and therefore properly states 
the exemptions. 

I find that all the statutory conditions relating to this 
issue of bonds have been complied with and that the form 
of the bond transmitted with your letter is in substantial 
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compliance with the law authorizing their issue, and in my 
opinion when issued in the form and amount proposed such 
bonds will constitute a legal and binding obligation of the 
Government of the Philippine Islands. 
Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF W AR. 


CIVIL SERVICE RETIREMENT ACT—METHOD OF DETER- 
MINING EFFICIENCY OF EMPLOYEES OF RETIREMENT 
AGE 


The Act of July 3, 1926 (Civil Service Retirement Act, as amended, 
44 Stat. 904), does not require that the efficiency of an employee 
of retirement age be determined by the efficiency rating system 
established by the Classification Act of 1923, but it provides its 
own method for the determination of that question; nur does the 
said Act of July 3, 1926, prescribe the degree of efficiency which 
an employee of retirement age must possess as a condition of his 
continuation in the civil service. 

Where an employee of retirement age applies for continuation in the 
civil service under section 2 of the Act of July 3, 1926, supra, such 
employee's efficiency ratings are not controlling and the head of a 
department may be warranted in a given case in giving greater 
Weight to the Opinion of the employee's immediate superior, not 
“as the most recent measure of his efficiency,” but as the best 
evidence of his efficiency. 

DEPARTMENT OF JUSTICE, 
December 16, 1926. 


Sir: I now have the honor to give you the opinion which 
you have requested upon several questions arising in con- 
nection with the application of a clerk in the Bureau of 
Pensions for continuation in the civil service under the pro- 
visions of section 2 of the Act of July 3, 1926 (44 Stat. 904, 
905). 

It appears from your letter that the employee in question 
was in the classified civil service and that he was con- 
tinuously employed in the Bureau of Pensions from Febru- 
ary 1, 1904, until August 9, 1926, when he reached the age 
of retirement. On July 8, 1926, he applied for continuation 
in the civil service-:and submitted a physician’s certificate 
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as to his physical fitness to continue to perform his work. 
On May 15, 1925, his efficiency rating was 79.22 and he then 
ranked 120th among the 124 employees in his grade. On 
May 15, 1926, his efficiency was rated at 73.42, which was 
the lowest rating in his grade. The chief of the Finance 
Division of the Bureau of Pensions, the division in which 
the applicant was employed, advised the Commissioner of 
Pensions that in his judgment the employee’s efficiency was 
not such as to justify his retention in the service. The 
Commissioner of Pensions, in turn, advised you that in view 
of the employee’s lessening efficiency he did not believe that 
his retention in the Bureau would be advantageous to the 
service. 

You state in your letter that there is need for determina- 
tion of the “ measure” of efficiency and competency which 
will entitle an employee to remain in the service of the 
Government after he reaches retirement age, and you ask 
ame the following specific questions: 

1. Whether the efficiency ratings of an employee are con- 
trolling in determining his. efficiency under the Act of July 
-8, 1926, or whether the head of a department would be 
warranted in accepting the opinion of the employee’s im- 
_ mediate superior as the most recent measure of his efficiency. 

9. If the efficiency ratings are controlling, whether the 
head of a department would be warranted in certifying 
that an employee is efficient and competent if he has an 
_efficiency rating of 65 or slightly higher, or whether the 
Act of July 3, 1926, contemplates that an employee who ap- 
plies thereunder for continuation in the civil service shall 
haye maintained an efficiency rating of from 80 to 84, at 
least. 

In this connection you direct my attention to the fact that 
under the Classification Act of 1923 (42 Stat. 1488, c. 265, 
sec. 9), and the rules and regulations of the Personnel Classi- 
fication Board, issued pursuant thereto (General Circular 
No. 10, Bureau of Efficiency, par. 15 (a)), an employee may 
not be dismissed from the public service for inefficiency un- 
less his efficiency rating falls below 65, but that, on the other 
hand, a rating of from 80 to 84 is regarded as indicating 
average efficiency. 
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Implicit in your first question is the question whether the 
Act of July 3, 1926, requires that the efficiency of employees 
’ of the age of retirement shall be determined by the efficiency 
rating system established by the Classification Act of 1923. 
Imphcit in your second question is the question whether the 
Act of July 3, 1926, prescribes the degree of efficiency which 
an employee of retirement age must possess, as a condition 
of his continuation in the civil service. These questions are 
fundamental and must first be answered. 

The Act of July 3, 1926, amended the Retirement Act of 
1920 (41 Stat. 614, c. 195), as previously amended. Section 
6 of the Retirement Act of 1920 provided: 

* That all employees to whom this Act applies shall, upon 
the expiration of ninety days next succeeding its passage, if 
of retirement age, or thereafter on arriving at retirement 
age as defined in section 1 hereof, be automatically separated 
from the service, and all salary, pay, or compensation shall 
cease from that date, and it shall be the duty of the head of 
each department, branch, or independent office of the Govern- 
ment to notify such employees under his direction of the date 
of such separation from the service at least sixty days in 
advance thereof: * * * Provided, That if within sixty 
days after the passage of this Act or not less than thirty 
lays before the arrival of an employee at the age of retire- 
ment, the head of the department, branch, or independent 
office of the Government in which he or she is employed 
certifies to the Civil Service Commission that by reason of 
his or her efficiency and willingness to remain in the civil 
service of the United States the continuance of such em- 
ployee therein would be advantageous to the public service, 
such employee may be retained for a term not exceeding 
two years upon approval and certification by the Civil Serv- 
ice Commission, and at the end of the two years he or she 
may, by similar approval and certification, be continued for 
an additional term not exceeding two years, and so on: 
Provided, however, That at the end of ten years after this 
Act becomes effective no employee shall be continued in the 
civil service of the United States beyond the age of retire- 
ment defined in section 1 hereof for more than four years.” 

52915°—29—vor 35-11 
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Clearly, the Retirement Act of 1920 did not prescribe any 
degree of efficiency as a prerequisite to the retention in the 
civil service of an employee who had reached the age of © 
retirement, or establish any method whatever by which 
his efficiency should be determined. It did not even make 
it mandatory that an employee of retirement age whose efii- 
ciency had been established by whatever method should be 
kept in the service. He was to be retained only if the head 
of the department, branch, or independent office in which he 
was employed was of the opinion that by reason of his effi- 
ciency and willingness to continue his employment his re- 
tention would be advantageous to the public service. That 
question, like the question of the employee’s efficiency, the 
Retirement Act of 1920 plainly left to the untrammeled 
judgment of his superior. 

Section 2 of the Act of July 3, 1926, reenacted the provi- 
sions of section 6 of the Retirement Act of 1920 in substan- 
tially identical language, but added other provisions. It 
is therefore clear, unless the additional provisions show a 
different intention, that the Act of 1926 uses the term 
“ efficiency ” in the same indefinite sense as the Act of 1920 
had used it, and without reference to any criterion except 
the honest judgment of the heads of the various depart- 
ments, branches, and independent offices of the Government. 
The provisions added by section 2 of the Act of 1926 to 
those of section 6 of the Act of 1920, are as follows: 

‘‘’‘Whenever an employee shall make application for such 
continuation in the civil service, and shall submit acceptable 
proof of his present physical fitness to perform his work, 
it shall be the duty of the head of the department, branch, 
or independent office of the Government concerned to obtain 
from the immediate superior in the service of such applicant 
all efficiency ratings and other information on file respecting 
the character of the work of such applicant, and shall also 
obtain from such immediate superior his opinion in writing 
with respect to the efficiency of the work performed by such 
applicant. From such information shall be eliminated in- 
creases in ratings, credits, and other preferences for any 
cause whatsoever othe: than the character of work actually 
performed. Should such information show that the ap- 
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plicant has been efficient and competent during the two 
years next preceding his application for continuance in the 
civil service, the head of the department, branch or inde- 
pendent office of the Government concerned shall, as of 
course, certify to the United States Civil Service Commis- 
sion that, by reason of the efficiency and willingness of such 
applicant to remain in the civil service of the United States, 
the continuance of such employee would be advantageous to 
the public service. 

“No person separated from the service who is receiving 
an annuity under the provisions of section 1 of this Act, 
shall be employed again in any position within the purview 
of this Act” (44 Stat. 905). 

If those provisions give a more definite content to the term 
“ efficiency ” than it formerly had, or require that efficiency 
shall be determined by the efficiency rating system estab- 
lished by the Classification Act of 1923, they do not do so 
expressly. They do so, if at all, onlv impliedly and because 
the enactment of the Classification Act preceded that of the 
Act of July 3, 1926, and because the latter refers to the 
efficiency ratings established under the authority of the 
former. In my judgment such an implication is un- 
warranted. 

If any implication is to be drawn from the fact that prior 
to the enactment of the Act of July 3, 1926, the Classifica- 
tion Act of 1923 had become a law and a system of efficiency 
ratings had been established, it is quite a different inference, 
as the history of retirement and classification legislation will 
show. Even before the passage of the Retirement Act of 
1920, Congress had direoted first the Civil Service Commis: 
sion and then the Bureau of Efficiency to establish a system 
of efficiency ratings for the classified service in the District 
of Columbia, and to provide therein a minimum rating 
below which no employee might fall without being dis- 
missed for inefficiency (37 Stat. 360, c. 350, sec. 4; 39 Stat. 
15, c. 37), and I am informed that such a system had in 
fact been established. Only three years prior to the enact- 
ment of the Act of July 3, 1926, the Classification Act of 
1923 had given permanence to an efficiency rating system 
which had theretofore been largely experimental. And yet, 
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although the purpose of the Act of 1926 was to supply 
deficiences in, and to correct evils in the administration of, 
the Retirement Act of 1920, Congress failed in the amenda- 
tory statute, as it had in the original statute, to define effi- 
ciency in terms of efficiency ratings or to make them the sole 
test of efficiency under the Retirement Act. Under the cir- 
cumistances, it seems to me that if Congress had intended 
so to correlate the Retirement and Classification Acts, there 
can be little doubt that 1t would have said so. 

Nor can a legislative purpose that efficiency under the 
Retirement Act shall be determined by the efficiency rating 
system established by the Classification Act be implied from 
the requirement in the former that the officers charged with 
the duty of determining the efficiency of employees of re- 
tirement age shall consider their efficiency ratings. The 
statute likewise requires them to take into consideration all 
other information on file and the opinion of the immediate 
superiors of such employees respecting the efficiency of 
their work. If it was the intention of the Act of July 3, 
1926, that the efficiency of an employee of retirement age 
should be determined solely by reference to his efficiency 
ratings, then that requirement is meaningless, except, per- 
haps, as a direction that his efficiency ratings be brought 
down to date, but there is no reason to believe that Congress 
would have employed so involved a circumlocution to ex- 
press so simple a purpose. 

Furthermore, an employee’s efficiency ratings do not 
necessarily reflect completely and accurately either all other 
information on file respecting the character of his work or 
his immediate superior’s opinion respecting the efficiency of 
his work. Efficiency ratings are based upon certain selected 
qualities, such as accuracy, neatness, etc. (General Circu- 
lar No. 10, Bureau of Efficiency, par. 3.) They do not pur- 
port to include all qualities essential to efficient work. (Id., 
par. 3.) The opinion of an employee’s immediate superior 
which is embodied in his efficiency ratings, is necessarily an 
opinion predicated upon those selected qualities. It was 
plainly the intention of the Act of July 3, 1926, that effi- 
ciency ratings should be supplemented by other information 
regarding the character and efficiency of an employee’s work, 
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so that department, branch, and independent office heads 
might, in the first place, check the accuracy of the ratings 
and, in the second place, reach an independent conclusion as 
to the efficiency of employees of retirement age. There are 
obvious reasons why Congress might have desired that the 
efficiency of employees of the age of retirement should be 
more carefully scrutinized than that of their younger fel- 
lows. There are equally obvious reasons why Congress 
might have hesitated to make it an inflexible rule that when- 
ever the efficiency ratings of an emplovee of retirement age 
show him to be sixty-five per cent efficient he must be kept 
in the public service. 

There is an additional and, as it seems to me, a conclusive 
reason against the implication that the efficiency of em- 
ployees of retirement age is to be determined solely by ref- 
erence to their efficiency ratings. The Retirement Act 
applies to a much larger number of employees than the 
Classification Act (cf. Act of July 3, 1926, sec. 3; the 
Classification Act of 1923, sec. 1, 5). The latter applies to 
civilian employees in the departments within the District of 
Columbia. The former applies to those employees, and to 
very many more. In other words, the Retirement Act is 
applicable to many employees whose efficiency has not been 
and is not required to be determined under the Classification 
Act. It is wholly unreasonable to suppose that Congress 
intended by the Act of July 3, 1926, either to establish an 
efficiency rating system for those employees or to require 
their efficiency at.the age of retirement to be determined by 
a different method from that of employees to whom the 
Classification Act is applicable. 

However, Congress has not left the purpose of section 2 of 
the Act of July 3, 1926, in doubt. Its purpose is disclosed 
by the report of the Committee on the Civil Service of 
the House of Representatives (Report No. 768) which ac- 
companied H. R. 7, the bill which eventually became the Act 
of July 3, 1926. The report states (p. 11): 

“ The provision in existing law to retain in the service for 
two-year periods employees who, although having reached 
retirement age, are willing to remain and are demonstrated 
to be efficient and competent, is retained. In order to secure 
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uniformity in the execution of this provision in the various 
departments, there is inserted a paragraph setting up a 
method of ascertaining efficiency, and, when established, 
directing that the appropriate certificate issue as of course.” 

The report also says (p. 16): | 

“In various branches of the Government, at various times, 
there was apparent a purpose to compel retirement upon 
arrival at the age limit by withholding efficiency certificates, 
regardless of the ability of the applicant effiectively to con- 
tinue his work. The bill proposes to remedy this situation 
by compelling the retention after retirement age of willing 
employees when their complete efficiency has been demon- 
strated by a prescribed procedure.” 

The report, like the Act, discloses no purpose to fix the 
degree of efficiency which employees of retirement age must 
possess as a condition of their continuation in the civil serv- 
ice, or to establish a single method of determining efficiency 
under the Retirement and Classification Acts. The Act of 
1920 did not expressly require the head of a department to 
take any action or reach any decision as to the efficiency of 
employees who reached the retirement age. Under the Act 
of 1926 inaction is not permitted, nor is arbitrary action 
allowed. ‘The head of a department, on application of an 
employee, is bound to conduct the inquiry and to reach and 
announce a decision on the question of efficiency, and in so 
doing is required to consider the evidence mentioned in the 
Act and base his decision upon it. Beyond this the Act of 
1926 does not go in establishing uniformity of method. 

I am therefore of the opinion that the Act of July 3, 1926, 
does not require that the efficiency of an employee of re- 
tirement age be determined by the efficiency rating system 
established by the Classification Act, but that it provides its 
own method for the determination of that question. The 
method which it provides is the determination of efficiency 
from (1) the employee’s efficiency ratings if his efficiency 
has been rated, (2) all other information on file respecting 
the character of his work, and (3) his immediate superior’s 
opinion respecting the efficiency of his work. In reaching 
a conclusion as to the efficiency of a given employee depart- 
ment, branch, and independent office heads must take all of 
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the statutory factors into consideration, but they may give 
such weight to each of them as they deem proper under the 
circumstances. It seems unnecessary to add that the evi- 
dence of an employee’s efficiency or lack of it, which his 
efficiency ratings furnish, may be ignored only for very 
sound reasons. 

{ am further of the opinion that the Act of July 3, 1926, 
does not prescribe the degree of efficiency which an employee 
of retirement age must possess as a condition of his continua- 
tion in the civil service. That, too, is left in each case to the 
sound discretion of department, branch, and independent 
office heads. In deciding it they will, of course, keep in 
mind the evident purpose of the Act and the good of the 
service. 

It follows that the answer to your first question is, that in 
determining efficiency under the Act of July 3, 1926, an 
employee’s efficiency ratings are not controlling and that 
the head of a department may be warranted in a given case 
in giving greater weight to the opinion of the employee’s 
immediate superior, not “as the most recent measure,” but 
as the best evidence of his efficiency. In this connection I 
call your attention to the fact that the question for deter- 
mination is the employee’s efficiency not only at the time of 
his application for continuation in the service, but during 
the two years next preceding. You have not asked me to 
advise you whether or not the opinion rendered you by the 
chief of the Finance Division of the Bureau of Pensions, 
whom I assume to be the immediate superior of the employee 
in question, is in compliance with the statute, and I express 
no opinion in that regard. 

Since an employee’s efficiency ratings are not controlling 
in the determination of his efficiency at the age of retire- 
ment, your second question does not require an answer. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF THE INTERIOR. 
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POTASH DEPOSITS—REPAYMENT TO GOVERNMENT OF COST 
OF CONDUCTING EXPLORATORY OPERATIONS 


Under the Act authorizing investigations by the Secretary of the 
Interior and the Secretary of Commerce jointly to determine the 
location, extent, and mode of occurrence of potash deposits (44 
Stat. 768), before undertaking drilling operations upon any tract 
of land a contract should be entered into containing a provision 
for payment to the Government and its cooperators of an amount 
equal to the actual cost of exploration. 

The agreement to repay should bind not merely the owners and 
lessees of the land upon which the operations are conducted, but 
also the owners and lessees of all mineral rights within a radius 
of “ not less than one mile of any proposed well,’ and at the same 
time it should give the Government a preferred claim against 
minerals actually developed upon the land where the operations 
are conducted. 

DEPARTMENT OF JUSTICE, 
January 27, 1927. 

Sir: Reference is made to your letter of October 18, 1926, 
voncerning the construction of the Act of June 25, 1926 
(c. 674, 44 Stat. 768), authorizing investigations by the Sec- 
retary of the Interior and the Secretary of Commerce, 
jointly, to determine the location, extent, and mode of oc- 
currence of potash deposits in the United States, and ap- 
propriating the sum of $100,000 for the fiscal year ending 
June 30, 1927, and a similar amount for each succeeding 
fiscal year for four years, to be expended as may be mutu- 
ally agreed upon by the Secretary of the Interior and the 
Secretary of Commerce. You request an opinion upon the 
following question: 

Does the reimbursement clause in section 2 of said Act 
require an agreement for repayment to the United States 
of the actual cost of the drilling operations without regard 
to the results obtained therefrom, or only in the event min- 
erals are developed on the land? 

The pertinent portions of section 2 are as follows: 

“The Secretary of the Interior and the Secretary of Com- 
merce jointly are hereby authorized, within their discretion, 
to cooperate under formal agreement with individuals, as- 
sociations, corporations, States, municipalities, educational 
institutions, or other bodies, for the purposes of this Act: 
Provided, That before undertaking drilling operations upon 
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any tract or tracts of land the Secretary of the Interior and 
the Secretary of Commerce jointly, shall enter into a con- 
tract or contracts with the owners or lessees, or both, of the 
mineral rights therein, which contract shall provide, among 
other things, that not more than the actual cost of the ex- 
ploration shall constitute a preferred claim in favor of the 
United States and its cooperators against any minerals de- 
veloped; and the aforesaid contract or contracts shall pro- 
vide that the owners or lessees, or both, of said lands and/or 
mineral rights within the radius hereinafter mentioned, 
shall pay to the Government and its cooperators an amount 
equal to the actual costs of said explorations, said payments 
to be made at such time or times, in such manner, and in 
such proportions as said Secretaries may, in their discretion, 
determine to be equitable.” 

The radius “hereinafter mentioned ” is a radius of “not 
less than one mile of any proposed well.” 

The Act originated in Senate Bill 1821 of the Sixty-ninth 
Congress, and as passed by the Senate contained the fol- 
lowing clause (Cong. Rec., Vol. 67, Part 7, p. 7486) : 

“ Provided, That before undertaking drilling operations 
upon any tract or tracts of land the Secretary of the In- 
terior shall enter into a contract with the owners or lessees, 
or both, of the mineral rights therein, which contract shall 
provide, in the event that commercial amounts of potash or 
other valuable minerals are discovered, for reimbursement 
to the United States of not more than the actual cost of the 
exploration, and this claim for reimbursement shall consti- 
tute a preferred claim against any minerals developed and 
against any enhanced values due to the discovery of mineral 
intheland * * *,” 

In the House, however, the bill was amended to read as 
enacted. The provision in the Senate Bill clearly stated that 
reimbursement to the United States should be made only in 
the event that commercial amounts of potash or other valu- 
able minerals were discovered. You state in your letter that 
if the Act be construed as requiring repayment, regardless 
of the results obtained, it will be absolutely impossible to 
secure any contracts from the land owners. Such a result 
would, of course, be unfortunate, for from the reports ac- 
companying the bill (S. R. No. 318, H. R. No. 1105, 69th 
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Cong., 1st sess.), it appears that the investigations author- 
ized and for which money is appropriated are of importance 
as tending to develop in the United States a supply of one 
of the essential ingredients of commercial fertilizer for which 
we are now largely dependent upon foreign producers; and 
because. of the foreign monopoly private individuals are 
reluctant, on their own account, to make the necessary ex- 
plorations. But these considerations do not justify plain de- 
parture from the language of an Act of Congress under the 
guise of construction. The Act in unequivocal terms states 
that the contract shail provide that the owners or lessees 
“shall pay to the Government and its cooperators an amount 
equal to the actual cost of said explorations,” as well as that 
the actual cost shall constitute a preferred claim against any 
minerals developed. Had Congress intended that repayment 
of expenditures should be made only in the event that min- 
erals were developed, that result could have been accom- 
plished by retaining the words contained in the bill as passed 
the Senate. Instead, however, a provision was inserted the 
meaning of which is, in my opinion, too plain to permit of 
more than one construction. If the Act does not express the 
Congressional intent, Congress must amend it so that it will. 
The Executive may not do so by construction. (9 Op. 50.) 
In my opinion, therefore, before undertaking drilling opera- 
tions upon any tract of land you should enter into a con- 
tract containing a provision for payment to the Government 
and its cooperators of an amount equal to the actual cost of 
exploration. It is to be noted that the preferred claim 
against any minerals is only against minerals developed from 
the land upon which the drilling operation is made, while 
the provision for repayment is to be binding not only upon 
the owners or lessees, or both, of said land but upon the 
owners and lessees of mineral rights in lands “ lying within 
a radius of not less than one mile of any proposed well.” 
Reading the two clauses together, it seems clear that the 
agreement to repay should bind not merely the owners and 
lessees of the land upon which the operations are conducted, 
but also the owners and lessees of all mineral rights within 
the named radius, and at the same time should give the 
Government a preferred claim against minerals actually 
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developed upon the land where the operations are conducted. 
'These provisions are consistent and leave no room for con- 
struing the Act to mean less. 
Respectfully, 
JOHN G. SARGENT. 


To the SEcRETARY OF COMMERCE. 





CUSTOMS—IMPORTS FROM VIRGIN ISLANDS AND THE 
PHILIPPINES 


The words “twenty per centum of their total value” as used in sec- 
tion 3 of the Act of March 3, 1917 (39 Stat. 1133), which relates 
to duties on imports from the Virgin Islands, and in section 301 of 
the Tariff Act of 1922 (42 Stat. 984), which relates to duties on 
imports from the Philippine Islands, refer to the value of the com- 
pleted articles of merchandise and not to the aggregate value of 
the materials of which the articles are composed. 


DEPARTMENT OF JUSTICE, 
January 29, 1927. 

Sir: I have the honor to acknowledge receipt of the com- 
munication of the Acting Secretary of the Treasury, dated 
August 9, 1926, requesting my opinion as to whether the 
words “twenty per centum of their total value” appearing 
in the Act of March 3, 1917, and also in section 301 of the 
Tariff Act of 1922, relate to the total value of the completed 
articles or to the total value of the materials only, of which 
such articles are composed. 

I understand from the opinion of the Solicitor of the 
Treasury submitted with said communication that my opin- - 
ion is requested in view of the following facts: That your 
Department on July 6, 1923, in a telegram to the Collector 
of Customs at San Juan, Porto Rico, advised the collector 
that only the actual value of the materials which entered into 
the manufacture of bay rum shipped into the United States 
could be considered in determining whether or not the mer- 
chandise contained more than twenty per cent of foreign 
materials for the purpose of establishing its dutiable status 
under the provisions of section 3 of the Act of March 8, 
1917; that that construction is in conflict with the construc- 
tion placed by your Department upon similar wording 
in the Tariff Act of 1922 relating to imports from the Philip- 
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pine Islands; and that, under section 502 (b) of the Tariff 
Act of 1922, a reversal of the instructions so given can not 
be made except in concurrence with an opinion of the At- 
torney General recommending the same, or a final decision 
of the Board of General Appraisers. 

Section 3 of the Act of March 3, 1917 (c. 171, 39 Stat. 
1132, 1133), to which you refer, provides: 

“That on and after the passage of this Act there shall be 
levied, collected, and paid upon all articles coming into the 
United States or its possessions, from the West Indian 
Islands ceded to the United States by Denmark, the rates of 
duty and internal-revenue taxes which are required to be 
levied, collected, and paid upon like articles imported from 
foreign countries: Provided, That all articles, the growth 
or product of, or manufactured in such islands from mate- 
rials the growth or product of such islands or of the United 
States, or of both, or which do not contain foreign materials 
to the value of more than twenty per centum of their total 
value, upon which no drawback of customs duties has been 
allowed therein, coming into the United States from such 
islands shall hereafter be admitted free of duty.” 

The wording of section 301 of Title III of the Tariff Act 
of 1922 (c. 356, 42 Stat. 858, 934), relating to imports from 
the Philippine Islands, is substantially the same. 

Reduced to its simplest form the provisions of section 3 
of the Act of March 3, 1917, under consideration reads: 

* Provided, That all articles * * * -which do not con- 
_ tai foreign materials to the value of more than twenty per 
_centum of their total value * * * _~ shall hereafter be 
admitted free of duty.” 

It is apparent that the pronoun “their ” as here used refers 
to the preceding noun “articles” and not to the word 
“ materials.” : 

I am, therefore, of the opinion that the words “twenty per 
centum of their total value” as used in section 3 of the Act 
of March 3, 1917, and in section 301 of the Tariff Act of 
1922, refer to the value of the completed articles of mer- 
chandise and not to the aggregate value of the materials of 
which the articles are composed. 

Jt is my understanding that this is the construction placed 
by your Department upon section 301 of the Tariff Act of 


The Secretary of the Treasury. 173 


1922 in relation to imports from the Philippine Islands, and 
in this construction I fully concur, and therefore I recom- 
mend the reversal of the ruling of your Department con- 
tained in its telegram of July 6, 1923, to the Collector of 
Customs at San Juan, Porto Rico, to the effect that only the 
actual value of the materials which entered into the manu- 
facture of bay rum shipped into the United States could be 
considered in determining whether or not the merchandise 
contained more than twenty per cent of foreign materials 
for the purpose of establishing its dutiable status under the 
provisions of section 3 of the Act of March 3, 1917. 
Respectfully, 
| JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 





APPLICATION OF CERTAIN PROVISIONS OF THE FEDERAL 
FARM LOAN ACT TO JOINT-STOCK LAND BANKS 


By section 16 of the Federal Farm Loan Act: (389 Stat. 374), joint- 
stock land banks are required to submit semiannually to the Fed- 
eral Farm Loan Board a schedule showing the salaries or rates of 
compensation paid to their officers and employees and such com- 
pensation shall be subject to the approval of the Federal Loan 
Board. 


DEPARTMENT OF JUSTICE, 
January 31, 1927. 

Sir: I have the honor to acknowledge receipt of the letter 
of the Acting Secretary of the Treasury, dated August 13, 
1926, requesting my advice as to whether I concur in an 
opinion expressed by the Solicitor of the Treasury and the 
counsel for the Farm Loan Board. A copy of the opinion of 
the Solicitor of the Treasury, and a copy of the opinion of 
the counsel for the Farm Loan Board, together with a 
copy of a memorandum dated July 16, 1926, submitted by 
the Bureau of Efficiency, were sent to me with your letter. 

I wish to call your attention to the settled rule of this De- 
partment which has been frequently stated by my predeces- 
sors and was well expressed by Attorney General Bonaparte 
in 26 Op. 609, as follows: 

‘IT am constrained to call your attention to the established 
and obviously necessary rule of this Department relative to 
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opinions by the Attorney-General, which requires that a 
question of law shall not only be one actually arising in the 
administration of a Department and not hypothetical, but 
that the facts upon which it arises shall be found and set 
forth by the head of the Department preferring the request 
for an opinion, and shall not be left to the Attorney-General 
to extract from various papers submitted, and that the 
question of law arising thereon shall be clearly and definitely 
formulated.” 

I am sure that compliance with this rule by the heads of 
Departments requesting my opinion will greatly facilitate 
the rendering of such opinions. 

In the present instance it appears from the papers sent 
me with your letter that you desire my opinion as to whether 
certain provisions of the Federal Farm Loan Act are ap- 
plicable to joint stock land banks as well as to Federal land 
banks. The first of the provisions in question is contained 
in section 3 of the Federal Farm Loan Act (Act of July 17, 
1916, c. 245, 39 Stat. 360, 361), and is as follows: 

“Every Federal land bank shall semiannually submit to 
the Federal Farm Loan Board a schedule showing the 
salaries or rates of compensation paid to its officers and 
employees.” 

The second of the provisions in question is contained in 
section 4 of the Federal Farm Loan Act, and reenacted by 
section 304 of the Agricultural Credits Act of 1923 (Act of 
March 4, 1923, c. 252, 42 Stat. 1454, 1476), and is as follows: 

“Any compensation that may be provided by boards of 
directors of the Federal land banks for directors, officers, or 
employees shall be subject to the approval of the Federal 
Farm Loan Board.” 

It is my opinion that each of these provisions is applicable 
to joint-stock land banks both by the express terms of the 
statute and by an implication of Congressional intention 
adduced from an examination of the whole Act and the pur- 
pose which its enactment was intended to subserve. 

A study of the Act in its entirety indicates that in treating 
each type of bank the following statutory mechanics were 
adopted. First, the subject of Federal land banks is taken 
up and these are treated with particularity, a method of 
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organization provided and the powers and privileges granted 
and the limitations and restrictions imposed dealt with in 
detail. Second, and in subsequent sections, joint-stock land 
banks are considered, and with the exception of particular 
and specified divergencies, the controlling legislation is by 
reference to preceding provisions of the Act made specifically 
applicable to Federal land banks. Bearing this in mind, we 
can approach with greater assurance the problem of solving 
a question of the construction of the provisions of the Act 
that, on their face, are not perhaps free from ambiguity or 
obscurity. 

The answers to the questions propounded by you are ex- 
pressly supplied by the third paragraph of section 16 of 
the Act which reads as follows: 

“Except as otherwise provided, joint-stock land banks 
shall have the powers of, and be subject to all the restrictions 
and conditions imposed on, Federal land banks by this Act, 
so far as such restrictions and conditions are applicable: 
Provided, however, That the Government of the United 
States shall not purchase or subscribe for any of the capital 
stock of any such bank; and each shareholder of any such 
bank shall have the same voting privileges as holders of 
shares in national banking associations.” (39 Stat. 374.) 

By the generality of the statement and the extension of 
the terms employed it seems to me reasonably clear that 
every power granted to Federal land banks is vested in 
joint-stock land banks and every restriction and limitation 
imposed upon the former devolves likewise upon the latter, 
provided that (1) there has been no other specific statutory 
prescription to the contrary, and (2) that the grant of such 
powers and the imposition of such restrictions and conditions 
are applicable to such a type of institution. 

It must be conceded that Congress has not “ otherwise 
provided ” in respect to the matters of reporting salaries 
(section 3) and the subjection thereof to the approval of 
the Federal Farm Loan Board (section 4). We are, there- 
fore, brought to the question of whether these impositions 
placed on Federal farm banks “are applicable” to joint- 
stock land banks. The expressed purpose of Congress to 
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specifically point out differences where intended to exist— 
implied in the words “except as otherwise provided ”— 
makes it fairly plain that in the absence of such discrimina- 
tory provision only a real unfitness or unsuitability in 
character or an illogicality in application will warrant a 
rejection. In other words, joint-stock land banks are not 
to be considered as relieved from this burden which has been 
imposed upon Federal farm banks unless the subjection of 
the former thereto would appear to be plainly out of har- 
mony with the character of the banks and the business func- 
tions which they are designed to perform. 

I am unable to find anything inherent in the nature or 
business organiation of these banks that will render the 
imposition of the burdens involved inappropriate or unsuit- 
able or out of harmony with any feature of the legislation. 
One type of institution submits itself as readily and easily 
to the yoke as the other. The continued stability and finan- 
clal integrity of one is as important as the other. They 
both draw their corporate existence from the same source 
and are organized in substantially the same manner. (Sec- 
tions 4 and 16.) They are both designed—though possibly 
by a slightly different approach—to subserve the same public 
needs and purposes. I am therefore unable to believe that 
the provisions of sections 8 and 4 of the Act with which we 
are concerned are in any wise inapplicable to joint-stock land 
banks. It follows, therefore, that joint-stock land banks 
are subject to the statutory burdens in question unless the 
terms “restrictions and conditions” can be so limited in 
scope as to exclude the subject matter. 

In the first place “ restrictions and conditions ” are set off 
against “ powers.” The balance resulting is between legal 
advantages on the one hand and detriments upon the other 
and is obviously intended to cover the entire field. While 
it may be pointed out that section 14 bears the title “‘Re- 
strictions on Federal Land Banks,” and that a narrow con- 
struction of the word “ restrictions” in section 16 might 
require a reference to what is included as such within the 
provisions of section 14, it is pointed out that in section 16 
the word is not isolated but appears in conjunction with the 
worde “and conditions,” affording a clear indication of an 
intention to include a class of more comprehensive embrace. 
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It is, therefore, my opinion that by the express provisions 
of section 16 of the statute—interpreted, of course, by refer- 
ence to other provisions of the Act so far as interrelated— 
joint-stock land banks are required to submit semiannually 
to the Federal Farm Loan Board a schedule showing the 
salaries or rates of compensation paid to their officers and 
employees and that said compensation shall be subject to 
the approval of the Federal Farm Loan Board. 

The view which I entertain is confirmed by the implica- 
tions of Congressional intent which, it seems to me, are 
deducible from certain other provisions of the Act to which I 
now invite attention. 

The restrictions in question fall fairly within what might 
be implied without specification from the grant to the Fed- 
eral Farm Loan Board of general supervisory authority over 
the banks in question. By the provisions of paragraph (1) 
of section 17, the Federal Farm Loan Board has been, as a 
matter of fact, granted such general authority, and in that 
connection it is significant that the said banks are treated on 
a parity. This paragraph vests the Board with power— - 
“to exercise general supervisory authority over the Federal 
land banks, the national farm-loan associations, and the joint 
stock land banks herein provided for.” 

In this connection the following excerpt from the report 
of the Committee on Banking and Currency of the House of 
Representatives in connection with a Bill substantially sim- 
ilar to the Senate Bill which ultimately became the Federal 
Farm Loan Act, is of more than passing significance: | 

“ The universal experience of foreign countries has demon- 
strated that profit-seeking organizations engaged in farm- 
mortgage business have firmly established themselves even 
where cooperative associations are strongest and most pros- 
perous. These companies have developed and prospered side 
by side and in competition with the cooperative societies. 
It is manifest, therefore, that they render useful service to 
agriculture in those countries. As authorized in this bill, 
their capital is derived wholly from private subscription. 
They must begin business with a minimum paid-up capital 
of $259,000. Their operations are confined to the territory 
of a single State. They can not engage in any other busi- 
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bonds. They can not issue bonds at a rate higher than 5 per 
cent nor make a mortgage-interest rate in excess of 1 per 
cent above the bond rate. They are not limited as to the 
purposes for which the money loaned may be used. 

“In practically every other particular they are subjected 
to the same restrictions and conditions as Federal farm-land 
Ganks and are subject to the strictest Government super- 
vision.” (64th Congress, first session, House Reports, Vol. 
2, Report No. 630.) 

Attention is particularly invited to the last four lines 
of the excerpt. 

By certain provisions of the Act joint-stock land banks 
are authorized, as well as Federal land banks, to issue, upon 
certain terms and conditions, farm-loan bonds. By the 
orovisions of section 26 these bonds “shall be deemed and 
held to be instrumentalities of the Government of the United 
States, and as such they and the income derived therefrom 
shall be exempt from Federal, State, municipal, and local 
taxation.” 

The privilege hereby granted is one that necessarily de- 
rives from a corresponding submission to the strictest gov- 
ernmental supervision, one which readily embraces in its 
operative ambit a supervisory control of equal extension over 
each type of institution and which, including the power 
over Federal land banks specifically granted in the pro- 
visions of sections 3 and 4, with which we are concerned, 
reasonably extends itself to likewise embrace joint-stock 
land banks. 

While Federal land banks are to obtain their initial 
capital to such extent as not otherwise subscribed from the 
United States Government, an ultimate evolution to a co- 
operative status is devised where the final stockholders are 
made up of borrowers through agents or national farm- 
loan associations. The fact that under section 4 of the Act 
as amended by section 304 of the Agricultural Credits Act 
of 1923, it is contemplated that the Federal Farm Loan 
Board is to be represented on the board of directors of Fed- 
eral land banks does not seem to militate against the view 
entertained herein. On the contrary, where, as in the case 
of joint-stock land banks, no such representation is pro- 
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vided, there exists the more reason for maintaining unim- 
paired the full measure of supervisory authority granted 


the Board over the conduct of such institutions. 

It appears from the papers which were sent to me with 
your letter that although the Federal Farm Loan Act has 
been in effect for approximately ten years, that the Federal 
Farm Loan Board has not required joint-stock land banks 
to submit for its approval as to rates of compensation the 
employment contracts entered into with directors, officers, 
and employees, and has not attempted heretofore to control 
the same. While doubtless a settled statutory construction 
adopted by the government department charged with the 
enforcement of the Act has a certain relevancy, it does not 
appear in this case that a failure to exercise the authority 
indicates any more than that circumstances had not arisen 
which appeared to call for an exercise thereof. This sugges- 
tion may be considered in connection with the further fact 
that for the first few years that the Act was in operation 
the number of joint-stock land banks was, I understand, 
negligible, and that the extent of the supervisory control, 
vested in the Board by the statute, has recently come to a 
head by the discovery that unreasonable salaries are in some 
instances being paid to officials and employees of such 
institutions. 

Respectfully, 
JOHN G. SARGENT. 

To the SEcRETARY OF THE TREASURY. 





JOINT-STOCK LAND BANKS—INTERLOCKING DIRECTORS 


A joint-stock land bank is a bank within the purview of section 8 of 
the Clayton Act, as amended 


DEPARTMENT OF JUSTICE, 
February 28, 1927, 


Sir: I have the honor to reply to your letter of December 
7, 1926, transmitting a letter from the Farm Loan Commis- 
sioner dated October 15, 1926, and submitting for my con- 
sideration and opinion the question whether a joint-stock 
land bank is a bank within the purview of section 8 of the 
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Clayton Act (Act of October 15, 1914, c. 323, 38 Stat. 782, 
as amended). 

Section 8 of the Clayton Act provides that, subject to cer- 
tain exceptions, no person shall be a director, officer, or 
employee of more than one “ bank, banking association, or 
trust company ” organized or operating under the laws of 
the United States which has deposits, capital, surplus, and 
undivided profits aggregating more than $5,000,000; that 
no private banker or person who is a director in any “ bank 
or trust company ” organized and operating under the laws 
of a State which has deposits, capital, surplus, and un- 
divided profits aggregating more than $5,000,000 shall be 
eligible to be a director in any bank or banking association 
organized or operating under the laws of the United States; 
and that no “ bank, banking association, or trust company ” 
organized or operating under the laws of the United States 
in any community of more than 200,000 inhabitants shall 
have as a director or other officer or employee any private 
banker or any director or other officer or employee of any 
other “bank, banking association, or trust company” 
located in the same place. 

The intention of Congress in enacting section 8 is de- 
clared in the report of the Committee on the Judiciary 
recommending its passage, House Report No. 627, Sixty- 
third Congress, second session, where it is stated (p. 19): 

“The purpose of this provision, which relates exclusively 
to banks and banking associations,.is to prevent as far as 
possible control of greater aggregations of money and capital 
through the medium of common directors between banks 
and banking associations, the object being to prevent the 
concentration of money or its distribution through a system 
of interlocking directors.” 

Turning now to the statute, it appears that its wording 
is broad and that it is an Act of general application directed 
against the evil of concentrating control over large sums of 
money in the hands of a few persons. There is, moreover, 
no restriction in the language of the Act relative to the 
kind of bank included or the nature of the banking busi- 
ness done. The words “bank and banking association ”’ are 
not technical, but are well understood and are to be con- 
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strued according to their common and well-known meaning. 
Speaking generally, a bank is an institution which is en- 
gaged in the business of dealing in money and credits. 
In Oulton v. Savings Institution, 17 Wall. 109, the Supreme 
chy said at page 118 of the opinion: 

‘Banks in the commercial sense are of three kinds, to 
wit: 1, of deposit; 2, of discount; 3, of circulation. * * * 
Modien bankers freauently ascabeiad any two or even all 
three of those functions, but it is still true that an institu- 
tion prohibited from exercising any more than one of 
those functions is a bank in the strictest commercial 
sense * * *,” 

See also Bank for Savings v. The Collector, 3 Wall. 495; 
Auten v. United States National Bank, 174 U.S. 125. 

In Selden v. Equitable Trust Company, 94 U. S. 419, it 
appeared that the plaintiff corporation was engaged solely 
in investing its own capital in real estate mortgages which 
it sold with its guaranty. The court held that this course 
of dealing did not constitute the company a bank. 

I come then to test the powers of a joint stock land bank 
against the authorities above referred to. They are corpo- 
rations organized and operating under the Federal Farm 
Loan Act (Act of July 17, 1916, c. 245, 39 Stat. 360, as 
amended) “ for carrying on the business of lending on farm 
mortgage security and issuing farm loan bonds.” They 
have two functions. Firstly, they are authorized, subject 
to certain restrictions, which are less onerous than in the 
case of Federal land banks, to loan money (which in the 
first instance is private capital derived from the sale of the 
bank’s shares) on first mortgages on farm land. Such 
mortgages may be deposited with a “ registrar ” as a revolv- 
ing or floating security for farm loan bonds which may be 
issued subject to the approval of the Federal Farm Loan 
Board. With the proceeds of the sale of the bonds further 
loans are made on mortgages, which mortgages in their turn 
become the security for an additional issue of bonds. ‘This 
process may be repeated so long as bonds are not outstand- 
ing in excess of fifteen times the capital and surplus of the 
bank. Secondly, they are authorized to receive deposits of 
public money and to act as financial agents of the United 
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States, but are prohibited from investing Government funds 
in mortgage loans or farm loan bonds. (Sec. 6.) Accord- 
ing to the better view it would seem that they are also 
authorized to accept deposits payable upon demand from 
their own stockholders. (Sec. 14.) They are forbidden to 
transact any banking or other business nat expressly author- 
ized by the statute. (Sec. 16.) 

The first power above referred to is so similar to the 
course of dealing considered in Selden v. Equitable Trust 
Company, supra, that in my opinion it would not constitute 
a joint stock land bank, a bank within the meaning of sec- 
tion 8 of the Clayton Act. 

The authority to receive Government deposits and to act 
as the financial agent of the Government, however, em- 
powers a joint stock land bank to exercise a limited con- 
trol over the use of Government funds on deposit. The 
exercise of this power might, for example, involve the buy- 
ing of authorized securities with these funds on deposit, and 
banks possessing such powers would seem to fall within the 
intended meaning of the Clayton Act. Reference is also 
made to the potential financial power vested in joint stock 
land banks in the case of funds deposited by stockholders, 
The receiving of deposits, moreover, is one of the three 
banking functions specified in Oulton v. Savings Institution, 
supra, and the other cases cited, and I am of opinion that 
this power, whether exercised or not, constitutes a joint 
stock land bank, a bank within the section of the Clayton 
Act 1n question. 

In State ex rel Compton v. Buder, 308 Mo. 258, it was 
held that joint-stock land banks, although not taxable under 
a certain statute of the State of Missouri, were “ banks or 
institutions doing a banking business in a limited way, it is 
true, but nevertheless banks within approved defini- 
tions * * *.” 

In Smith v. Kansas City Title Company, 255 U. S. 180, 
the Supreme Court of the United States held that the 
establishment of Federal land banks and joint-stock land 
banks was an exercise of the constitutional power of Con- 
gress. While this case did not assume to determine whether 
these institutions were technically banks or not, the reason- 
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ing of the court may be said to incline toward the view 
that they were technically banks. 

One other fact inclines me to the opinion expressed above 
Section 4 of the Federal Farm Loan Act, as amended March 
4, 1923, c. 252, section 304, 42 Stat. 1476, to the provisions 
of which joint-stock land banks are subject so far as the 
same may be applicable, provides in part: 

“No district director of a Federal land bank shall, dur- 
ing his continuance in office, act as an officer, director, or 
employee of any other institution, association, or partner- 
ship engaged in banking or in the business of making or 
selling land mortgage loans.” 

The word “ district ” was inserted in the above passage by 
the amendment referred to. Prior to March 4, 1923, there- 
fore, directors of joint-stock land banks were subject to this 
provision of law, but since they have no district directors 
it no longer applies to them. The inference to be drawn is 
that when section 4 was amended so as not to include. 
directors of joint-stock land banks, it was not the intention 
of Congress that all restrictions as to association with other 
banks should be removed, but that the less stringent provi- 
sions of section 8 of the Clayton Law should attach as to 
them. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 





PROPOSED EXCHANGE OF LEASES BETWEEN GOVERNMENT 
AND PENNSYLVANIA RAILROAD CO. 


The exchange of thirty-year leases between the Government and the 
Pennsylvania Railroad Company covering tracts of similar size in 
South Philadelphia can not be made without legislative authority. 


DEPARTMENT OF JUSTICE, 
March 2, 1927. 
Sir: I have the honor to acknowledge receipt of your let- 
ter of February 5, 1927, requesting an opinion as to whether 
you may acquiesce in a proposed exchange of leases with 
the Pennsylvania Railroad Company of two tracts of similar 
size in South Philadelphia, Pennsylvania, one owned by the 
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Government and now being used by the United States Ship- 
ping Board and the other owned and maintained by the 
Pennsylvania Railroad Company. 

From your letter it appears that on April 13, 1921, the 
property comprising the Philadelphia Army Supply Base, 
which was acquired during the war emergency for storage 
purposes, not being for the time needed by the War De- 
partment, was granted by the Secretary of War to the 
United States Shipping Board under a permit for the tem- 
porary use and occupation thereof, but control of which 
property was reserved in the War Department until other- 
wise ordered by the President. About 11.38 acres of this 
property is used by the Shipping Board as a railroad classi- 
fication yard in connection with the operation of piers 
located on the property. Due to changes in railroad track- 
age now being made in the city of Philadelphia for the 
purpose of eliminating grade crossings, the railroad con- 
nections of the classification yard will be cut off at one end, 
thereby greatly decreasing the efficiency of the yard. The 
Pennsylvania Railroad Company proposes to grant to the 
United States a lease of a similar area which, under the 
changed trackage conditions, will be more valuable to the 
United States, in exchange for a lease by the United States 
of the area at present containing those yards. The rail- 
road company agrees to bear all expense of removing the 
trackage from the old area and of equipping the new area 
for use as classification yards and connecting the same with 
the piers. The Shipping Board has recommended the ex- 
change for a period of thirty years. 

The precise question on which opinion is asked is whether 
section 3736 of the Revised Statutes of the United States, 
which provides that— 

“No land shall be purchased on account of the United 
States, except under a law authorizing such purchase ”"— 
forbids such exchange. 

It is admitted that there is no legislative enactment of 
Congress authorizing the particular exchange under con- 
sideration. The section of the statute above quoted has had 
judicial construction and application and has been applied 
a number of times in the opinions of the Attorney General. 
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The acquisition of the leasehold mentioned is a “ purchase ” 
of “land ” as contemplated by the Act (28 Op. 463). “On 
account of the United States” means at the expense of or 
to be paid for by the United States (28 Op. 4138). Apply- 
ing these definitions, it would seem that the liberal meaning 
of the statute is that interests or estates in real estate can 
not legally be acquired by the United States, to be paid for 
by the United States, except under a law especially author- 
izing such acquisition. 

In cases where the legislative authority was not expressly 
given it was determined that purchases of land could not 
lawfully be made. (4 Op. 533; 11 Op. 201; 19 Op. 79.) 

In instances where the estate in lands was a donation to 
the United States, or the consideration was merely nominal, 
it has been held that legislative authority was not required. 
(28 Op. 413.) 

I know of no instance where the construction of the statute 
has been extended to authorize the acquisition of an estate 
in realty by the United States for which a substantial con- 
sideration is being paid without legislative authority, and 
I am of the opinion that the extension of the construction 
of the statute to admit of that would nullify the statute. 

In 28 Op. 418 the Attorney General used the following 
language: 

«ce * * And I think when Congress passed this Act 
(referring to the Act set out above), as well as when it was 
introduced into the Revised Statutes, that body had in nzsind, 
primarily the expenditure of the money of the United 
States; and that it was not its purpose to prohibit the ac- 
quisition by the Government of real property otherwise than 
for a valuable consideration.” (Parentheses and italic in- 
serted. ) 

On October 19, 1910, this Department was asked to fur- 
nish an opinion on the right of the Interior Department 
to acquire for the Government a five-year lease on a mine 
for experimentation in rescue work, for which a considera- 
tion of $1,500 was to be paid. In disapproving the trans- 
action, the Attorney General (28 Op. 464) used the follow- 
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“As was said in that opinion (referring to 28 Op. 413), in 
the passage of the act in question Congress had primarily 
in mind the expenditure of the public money; and its pur- 
pose to prevent such expenditures, unless authorized by some 
act of Congress, should, I think, be controlling upon the 
present question, as it was held to be with reference to the 
questions then considered. 

“Therefore, without considering the technical question 
whether at the common law a leasehold estate is ‘land,’ it 
is my opinion that within the meaning of this act the ac- 
quiring of the leasehold interest mentioned, for the com- 
pensation stated, is a purchase of land. 

“ Tf it be broadly held that the statute does not apply to 
the acquiring of an interest in land by lease, then its pro- 
visions could, in a large measure, be avoided by the taking 
of long-term leases instead of acquiring the fee-simple title 
by purchase; and if an attempt were made to distinguish 
between a temporary and permanent acquisition, which is 
in fact not authorized by the statute, a new difficulty would 
be met in endeavoring to determine what length of tim» 
should be considered as temporary. 

“When expenditure of public revenue has been involved. 
the tendency has been to give full effect to the terms of the 
act (4 Op. 533; 11 Op. 201; 19 Op. 79), and I concur in the 
view that its scope should not be restricted by construction.” 
(First parenthesis inserted.) 

In the instant case the consideration, while not in money, 
is in value, and imposes the duty on the United States of 
placing the railroad company in possession of a valuable 
property belonging to the United States and maintaining 
that pcssession for the period of thirty years. This is not 
a transaction “ otherwise than for a valuable consideration.” 
If a lease on land for thirty years can be so acquired by the 
United States, why not a lease for ninety-nine years or 
longer; and if the consideration paid for it may be a similar 
lease for thirty years, why might it not be any other estate 
in land, even the fee itself? I do not think Congress in- 
tended to limit the consideration for the “purchase” to 
money to be paid out of the public treasury, nor do I think 
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the estate in the “land” to “be purchased ” was limited 
only to fee estates. 

While the extension of the construction of the Act to 
authorize the contemplated transaction would doubtless 
work no injury, but rather an advantage to the Government, 
yet I am of the opinion that as a matter of law and policy 
legislative authority should be had for it. 

Respectfully, 
JOHN G. SARGENT. 

To the Secretary oF War. 





AUTHORITY TO DETAIL ARMY .OFFICER TO SERVE AS 
HEAD OF LOUISIANA STATE UNIVERSITY 


There is no statutory authority for detailing Major Campbell B. 
Hodges, an officer on the active list of the United States Army, 
to act as the head of the Louisiana State University 


DEPARTMENT OF JUSTICE, 
March 2, 1927. 

Dear Sir: I have the honor to acknowledge receipt of 
your letter of January 24, 1927, requesting my opinion as to 
whether the acceptance by Maj. Campbell B. Hodges, an 
officer on the active list of the United States Army, of an 
appointment which has been tendered him as president of 
the Louisiana State University will operate to vacate his 
commission under section 1222 of the Revised Statutes, and 
if that question is answered in the negative, whether you 
may legally authorize Major Hodges to accept the posi- 
tion, when its acceptance necessarily involves an absence 
from his regular station and duties. 

The Louisiana State University is a part of the public 
educational system of the State. It is governed by a board 
of supervisors, which has authority to “engage a president 
and other professors, and all other officers” of the Univer- 
sity. Its president is the president of the faculty of pro- 
fessors, and also executive head of the institution in all its 
departments, and it is his duty to give general direction to 
the practical and educational affairs of the University and 
the agricultural and mechanical college. | 
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The University is a coeducational institution, having 
about 1,800 students, less than half of whom are women. 
Its curriculum contains courses usual for academic degrees, 
and it has graduate schools for various professions. It pro- 
vides a course for instruction in military science and tactics, 
the number enrolled in this cadet corps being about 500. 
The institution is not a purely military college or institute. 
All of its students are not, at all periods of their university — 
course, quartered in barracks or kept in uniform, or under 
military discipline. It is evident that the duties of the 
president of the University are not confined to instruction 
*n military science and tactics, nor to the executive work of 
the head of a purely military institute, and that a very large 
part of his time must be devoted to general educational 
matters and executive work having no relation whatever to 
military instruction. 

Section 1222 of the Revised Statutes reads as follows: 


“No officer of the Army on the active list shall hold 
any civil office, whether by election or appointment, and 
every such officer who accepts or exercises the functions of 
a civil office shall thereby cease to be an officer of the Army, 
and his commission shall be thereby vacated.” 


The first question presented is whether acceptance of the 
office of president of the Louisiana State University by an | 
officer on the active list of the Army of the United States 
would have the result of vacating his commission. I do not 
see how this question can arise unless it is possible to grant 
Major Hodges indefinite leave of absence from the Army. 
There are other statutes which will hereafter be referred to 
which, under some circumstances, authorize the Secretary 
of War to detail officers on the active or retired list for serv- 
ice as instructors at educational institutions. If there be 
any authority for detailing Major Hodges under those 
statutes, it is plain that section 1222 of the Revised Statutes 
would have no application. Service under such a detail 
would not be an acceptance of a civil office within the mean- 
ing cf section 1222, R. S., but if it were, the statutes provid- 
ing fer detail of officers would be considered as qualifying 
section 1222, R. S. 
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Without being granted indefinite leave of absence, or 
being detailed to the position, it will be quite impossible for 
Major Hodges to serve as president of the University, as 
that would prevent the discharge of duties as an officer of 
the Army assigned to him for performance by his superior 
officers. 

Section 1222, R. S., has been construed in several opinions 
of the Attorney General. In determining what is meant 
by the words “civil office,” as used in the statute, regard 
must be had to the purpose of the Act rather than to the 
sense in which the word “office” has been used in other 
legislation, State and Federal. 

In 13 Op. 310, rendered shortly after the passage of the 
statute, it was held that the Act applied to State offices as 
well as to offices under the United States, and that its pur- 
pose was: 

“to disencumber Army officers of every species of official 
duty not belonging to their military profession.” 

In 15 Op. 551 it was said: 

“For if the prohibitions of section 1222 are to have any 
substantial operation, it seems that they will reach, amongst 
others, cases of public civil employment whose duties are 
so extensive, engrossing, and responsible as the details above 
given show that this one may be, without regard to the ques- 
tion whether in other senses and for other purposes, State 
or national, such public employment be an office.” 

- In 18 Op. 11, it was said that a place on a board of ex- 
perts created by a city ordinance to determine the most 
durable and best pavement for the streets of a city was a 
civil office which could not be held by an officer of the Army 
without loss of his commission, and it was held that the 
policy of section 1222, R. S., pointed to a very liberal inter- 
pretation of the phrase “civil office,” and the reason why 
that particular place was held to be an office was because 
“the board in question has been constituted with reference 
to important public needs and is to discharge an important 
public duty,” 

thus requiring considerable time and attention from the 
members of the board. 
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Whether a place in the public service of a State is an 
oftice within the meaning of section 1222, R. S., therefore 
depends largely on the extent of the work to be performed 
by the incumbent and the amount of time required to be 
devoted to that service, the purpose being to prevent an 
officer of the Army from accepting any office the duties of 
which will substantially interfere with the performance of 
his duties as an officer of the Army. This is also made 
clear by the fact that the section applies only to officers on 
the active list. 

If there be anything in the statutes or regulations which 
authorizes the Secretary of War to grant an officer on the 
active list indefinite leave of absence, it may well be that 
an officer granted such leave may accept the office of presi- 
dent of a State university without in any way interfering 
with the performance of any duty as an officer of the United 
States, with the result that his commission would not be 
forfeited, but no such statute or authority has been called 
to my attention, and I am informed it is not the practice 
of the Department to grant indefinite leave of absence to 
officers on the active list, and the case resolves itself, there- 
fore, down to the question whether there is any statutory 
authority for detailing Major Hodges to serve as the presi- 
dent of this institution. 

Prior to the enactment of the Act of June 3, 1916, c. 
134, 39 Stat. 166, entitled “An Act for making further and 
more effectual provision for the national defense, and for 
other purposes,” there were various Acts conferring au- 
thority on the Secretary of War to detail Army officers, 
active or retired, to service with educational institutions. 

Section 1225, R. S8., as amended by the Act of September 
26, 1888, c. 1037, 25 Stat. 491, reads as follows: 

“The President may, upon the application of any estab- 
lished military institute, seminary or academy, college or 
university, within the United States having capacity to edu- 
cate at the same time not less than one hundred and fifty 
male students, detail an officer of the Army or Navy to act 
as superintendent, or professor thereof; but the number of 
officers so detailed shall not exceed fifty from the Army, and 
ten from the Navy, being a maximum of sixty, at any time, 
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and they shall be apportioned throughout the United States, 
first, to those State institutions applying for such detail that 
are required to provide instruction in military tactics under 
the provisions of the act of Congress of July second, eighteen 
hundred and sixty-two, donating lands for the establishment 
of colleges where the leading object shall be the practical 
instruction of the industrial classes in agriculture and the 
mechanic arts, including military tactics; and after that, 
said details to be distributed, as nearly as may be prac- 
ticable, according to population. The Secretary of War is 
authorized to issue, at his discretion and under proper regu- 
lations to be prescribed by him, out of ordnance and ord- 
nance stores belonging to the Government, and which can be 
spared for that purpose, such number of the same as may 
appear to be required for military instruction and practice 
by the students of any college or university under the provl- 
sions of this section, and the Secretary shall require a bond 
in each case, in double the value of the property, for the care 
and safekeeping thereof, and for the return of the same 
when required: Provided, That nothing in this act shall be 
so construed as to prevent the detail of officers of the 
Engineer Corps of the Navy as professors in scientific 
schools or colleges as now provided by act of Congress ap- 
proved February twenty-sixth, eighteen hundred and 
seventy-nine, entitled ‘An act to promote a knowledge of 
steam-engineering and iron-ship building among the stu- 
dents of scientific schools or colleges in the United States’; 
and the Secretary of War is hereby authorized to issue 
ordnance and ordnance stores belonging to the Government 
on the terms and conditions hereinbefore provided to any 
college or university at which a retired officer of the Army 
may be assigned as provided by section twelve hundred and 
sixty of the Revised Statutes.” 

That Act has been since amended from time to time. 

By the Act of January 13, 1891 (c. 70, 26 Stat. 716), it 
was provided that 
“no officer shall be detailed to or maintained at any of the 
educational institutions mentioned in said act where instruc- 
tion and drill in military tactics is not given.” 
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It was amended again by the Act of November 3, 1893 
(c. 18, 28 Stat. 7), which provided, among other things, that 
detail to such duty shall not extend for more than four 
years. 

It was amended again by the Act of August 6, 1894 (c. 
928, 28 Stat. 235), by the Act of February 26, 1901 (c. 607, 
31 Stat. 810), by the Act of April 21, 1904 (c. 1403, 33 Stat. 
225), and by the Act of March 3, 1909 (c. 252, 35 Stat. 738). 
These statutes deal generally with the subject of detailing 
active and retired officers of the Army for service as instruc- 
iors of military science and tactics at educational institu- 
tions and for the issuing by the Secretary of War to such 
institutions of ordnance stores for use in military instruc- 
tion. 

The first question for consideration in this connection is 
whether the provisions of the National Defense Act have 
operated to repeal the prior statutes on this subject. 

Section 40 of the National Defense Act, as amended by 
the Act of June 4, 1920 (c. 227, 41 Stat. 759, 776), is as 
follows: 

“Sec. 40. Reserve Officers’ Training Corps—Organiza- 
tion.—The President is hereby authorized to establish and 
maintain in civil educational institutions a Reserve Officers’ 
Training Corps, one or more units in number, which shall 
consist of a senior division organized at universities and 
colleges granting degrees, including State universities and 
those State institutions that are required to provide instruc- 
tion in military tactics under the Act of Congress of July 
2, 1862, donating lands for the establishment of colleges 
where the leading object shall be practical instruction in 
agricultural and the mechanic arts, including military tac- 
tics, and at those essentially military schools not conferring 
academic degrees, specially designated by the Secretary of 
War as qualified, and a junior division organized at all other 
public and private educational institutions, and each divi- 
sion shall consist of units of the several arms, corps, or 
gervices in such number and such strength at the President 
may prescribe: Provided, That no such unit shall be estab- 
lished or maintained at any institution until an officer of the 
Regular Army shall have been detailed as professor of 
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military science and tactics, nor until such institution shall 
maintain under military instruction at least one hundred 
physically fit male students, except that in the case of units 
other than infantry, cavalry, or artillery, the minimum 
number shall be fifty; Provided further, That except at 
State institutions described in this section, no unit shall be 
established or maintained in an educational institution until 
the authorities of the same agree to establish and maintain 
a two years’ elective or compulsory course of military train- 
ing as a minimum for its physically fit male students, which 
course, when entered upon by any student, shall, as regards 
such student, be a prerequisite for graduation unless he 1s 
relieved of this obligation by regulations to be prescribed 
by the Secretary of War. 

“Sec. 40a. Reserve Officers’ Training Corps Courses.— 
The Secretary of War is hereby authorized to prescribe 
standard courses of theoretical and practical military train- 
ing for units of the Reserve Officers’ Training Corps, and 
no unit of such corps shall be organized or maintained at 
any educational institution the authorities of which fail or 
neglect to adopt into their curriculum the prescribed courses 
of military training or to devote at least an average of 
three hours per week per academic year to such military 
training, except as provided in section 47c of this Act. 

“Src. 40b. Personnel for Duty with Reserve Officers’ 
Training Corps.—The President is hereby authorized to 
detail such numbers of officers, warrant officers, and enlisted 
men of the Regular Army, either active or retired, as may 
be necessary for duty as professors of military science and 
tactics, assistant professors of military science and tactics, 
and military instructors at educational institutions where 
one or more units of the Reserve Officers’ Training Corps 
are maintained. In time of peace retired officers, retired 
warrant officers, or retired enlisted men shall not be detailed 
under the provisions of this section without their consent. 
and no officer on the active list shall be detailed for recruit- 
ing service or for duty at a school or college, not including 
schools of the service, where officers on the retired list can 
be secured who are competent for such duty. Hereafter 


retired officers below the grade of brigadier general and 
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retired warrant officers and enlisted men shall, when on 
active duty, receive full pay and allowances.” 
The above-quoted provisions take the place of sections 
40, 41, 42, 43, 45, and 46 of the National Defense Act. 
Section 47 of the National Defense Act, as amended by 
the Act of June 4, 1920, reads as follows (41 Stat. 777): 


“Src. 47. Supplies for Reserve Officers’ Training Corps.— 
The Secretary of War, under such regulations as he may 
prescribe, is hereby authorized to issue to institutions at 
which one or more units of the Reserve Officers’ Training 
Corps are maintained such public animals, transportation, 
arms, ammunition, supplies, tentage, equipment, and uni- 
forms belonging to the United States as he may deem nec- 
essary, and to forage at the expense of the United States 
public animals so issued, to pay commutation in leu of 
uniforms at a rate to be fixed annually by the Secretary of 
War, and to authorize such expenditures from proper Army 
appropriations as he may deem necessary for the efficient 
maintenance of the Reserve Officers’ Training Corps. He 
shall require from each institution to which property of the 
United States is issued a bond in the value of the property 
issued for the care and safe-keeping thereof, except for uni- 
forms, expendable articles, and supplies expended in opera- 
tion, maintenance, and instruction, and for its return when 
required.” 

With respect to the detail of officers to and the use of 
military equipment in institutions having no unit of the 
Reserve Officers’ Training Corps, section 56 of the National 
Defense Act provides: 

“Sec. 56. Military Equipment and Instructors at Other 
Schools and Colleges.—Such arms, tentage, and equipment 
as the Secretary of War shall deem necessary for proper 
military training shall be supplied by the Government to 
schools and colleges, other than those provided for in section 
forty-seven of this Act, having a course of military training 
prescribed by the Secretary of War and having not less 
than one hundred physically fit male students above the age 
of fourteen years, under such rules and regulations as he 
may prescribe; and the Secretary of War is hereby author- 
ized to detail such commissioned and noncommissioned 
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officers of the Army to said schools and colleges, other than 
those provided for in section forty-five and forty-six of this 
Act, detailing not less than one such officer or noncommis- 
sioned officer to each five hundred students under military 
instruction.” (39 Stat. 197.) 

These provisions deal in a comprehensive way with mili- 
tary instruction at State and private educational institutions 
and with the matter of detailing officers and furnishing 
military equipment to such institutions. . 

In January, 1923, the Judge Advocate General of the 
Army rendered an opinion to The Adjutant General of the 
Army to the effect that section 1225 of the Revised Statutes, 
as amended, had been superseded by the above provisions 
of the National Defense Act. 

I am of the opinion that the conclusion reached at that 
time by the Judge Advocate General of the Army was right. 

It may seem from a superficial consideration of the sub- 
ject that there is no necessary inconsistency between the 
provisions of the National Defense Act on this subject and 
the provisions of section 1225, R. S., as amended, and there- 
fore that the provision in the National Defense Act that 
prior Acts inconsistent with it be repealed did not operate 
to repeal section 1225, R. S., as amended, but a more careful 
consideration of the subject and a comparison of the pro- 
visions of the old statute with those of the National Defense 
Act lead to the conclusion that in the latter Act Congress 
intended to deal with the entire subject of military education 
in educational institutions in a comprehensive way and to 
provide a complete plan for it and for the detailing of 
officers of the Army and the furnishing of military equip- 
ment to such institutions, superseding prior provisions of 
law on the same subject. 

The opinion of the Judge Advocate General was rendered 
more than four years ago, and a practical construction 
placed on the National Defense Act by the officers charged 
with the duty of applying and enforcing its provisions 
should have yvreat weight, and I see no reason to doubt 
that the view that the provisions of the National Defense 
Act on the subject here under consideration superseded sec- 
tion 1225, R. S., as amended, would be accepted by the courts, 
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If this be so, it is clear there is no authority under existing 
statutes for detailing an officer of the Army to serve as 
president of the Louisiana State University. The provi- 
sions of the National Defense Act contemplate that the 
Army officers detailed to educational institutes shall be 
detailed for duty as professors of military science and tactics 
and as military instructors. It can not be said that the 
president of the Louisiana State University, with manifold 
duties not connected with military instruction, would be a 
professor of military science and tactics or military instruc- 
tor within the meaning of the National Defense Act. 

But even if section 1225, R. S., as amended, is still in 
force, I am of the opinion that under it Major Hodges could 
not be detailed to serve as president of this university. 

This section of the Revised Statutes once provided for 
such details to colleges or universities “to act as president, 
superintendent, or professor thereof.” When the statute 
was reenacted in 1888 the word “ president” was eliminated 
by an amendment in the House by Mr. Oates, who gave 
the reason therefor as follows: 

“While I am in favor of this bill and in favor of detail- 
ing these officers to teach military tactics, no president of 
a college ever teaches military tactics, hence it is out of the 
line in which these officers are peculiarly skilled, and I think 
that should be stricken out of the bill.” (Cong. Rec. v. 19, 
pt. 7, p. 6737.) 


The evident purpose was to prevent the detail of officers 
as heads of institutions not devoted primarily to military 
education. The amendment to section 1225, R. S., made by 
the Act of January 18, 1891, to the effect that officers should 
be detailed only to institutions where military instruction 
Was given, emphasized the purpose underlying all this legis- 
lation that the detailed officers should give military instruc- 
tion. The word “superintendent” as used in this statute 
evidently had reference to military institutes, whose courses 
of instruction are entirely along military lines. The word 
“superintendent” has been used in connection with such 
institutions, but it 1s not commonly used to describe the 
position of head of a general educational institution having 
some military instruction, such as a State university. — 
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If there is no authority to detail an officer to act as the 
head of a State university under the title of president, it 
is clear that there is no authority for detailing him to such 
an office if the title be changed from president to superin- 
tendent. The essential matter is not the name attached to 
the office, but the nature of the duties performed. 

I feel constrained to advise you, therefore, that there is 
no authority for detailing Major Hodges to act as the head 
of the Louisiana State University. 


Respectfully, 
JOHN G. SARGENT, 
To the SECRETARY OF War. 





VESSELS—DIVISION OF WATCHES WHILE AT SHA 


Local boards of inspectors, under section 4450 of the Revised Statutes, 
have authority to revoke or suspend the license of the master of a 
vessel for failure to comply with the provisions of section 2 of the 
Seamen’s Act, relating to the division of watches while at sea. 


DEPARTMENT OF JUSTICE, 
March 17, 1927. 


Str: I have your letter of February 8, 1927, which re- 
quests my opinion as to whether section 4450 of the Revised 
Statutes of the United States authorizes local boards of in- 
spectors to revoke or suspend the license of a master of a 
vessel for failure to comply with the provisions of section 2 
of the Seamen’s Act of March 4, 1915 (38 Stat. 1164), relat- 
ing to the division of watches while at sea. 

Section 4450 of the Revised Statutes provides: 

“The local boards of inspectors shall investigate all acts 
of incompetency or misconduct committed by any licensed 
officer while acting under the authority of his license, and 
shall have power to summon before them any witnesses 
within their respective districts, and compel their attend- 
ance by a similar process as in the United States circuit or 
district courts; and they may administer all necessary oaths 
to any witnesses thus summoned before them; and after — 
reasonable notice in writing, given to the alleged delinquent, 
of the time and place of such investigation, such witnesses 
shall be examined, under oath, touching the performance of 
his duties by any such licensed officer; and if the board shall 
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be satisfied that such licensed officer is incompetent, or has 
been guilty of misbehavior, negligence, or unskillfulness, or 
has endangered life, or willfully violated any provision of 
this Title, they shall immediately suspend or revoke his 
license.” 

The acts which this section authorizes the local boards of 
inspectors to investigate are limited to those committed by 
‘a ticensed officer while acting under the authority of his 
license.” If after that investigation the board is satisfied 
that the licensed officer, by the act or acts investigated, has 
been guilty of misbehavior, negligence, or has endangered 
life, it shall suspend or revoke his license. 

Section 2 of the Seamen’s Act of March 4, 1915 (88 Stat. 
1164, c. 153), so far as here applicable, provides: 

“That in all merchant vessels of the United States of more 
than one hundred tons gross, excepting those navigating 
rivers, harbors, bays, or sounds exclusively, the sailors shall, 
while at sea, be divided into at least two, and the firemen, 
oilers, and water tenders into at least three watches, which 
shall be kept on duty successively for the performance of 
ordinary work incident to the sailing and management of 
the vessel.” 

The general purpose of this Seamen’s Act, as stated in its 
title, is to promote safety at sea. The Supreme Court in the 
case of O’Hara v. Luckenbach Steamship Company, 269 
U. S. 364, rules that the primary purpose of this section 
was to insure the safety of the vessel and of those on board. 
It is not to be read as intended only to regulate the working 
hours. The court said, pages 367, 368, 370: 

“The general purpose of the Seamen’s Act is not only to 
safeguard the welfare of the seamen as workmen, but, as set 
forth in the title, also ‘to promote safety at sea. ‘The Act 
as a whole shows very clearly that, while hours of work and 
proper periods of rest were regarded as considerations of 
primary concern while the vessel is in a safe harbor, these 
considerations must yield, as they have always yielded, to 
the paramount necessity of safety while the ship is at sea. 
And, as indicating that the provision under review was not 
intended primarily as a regulation of working hours, it is 
significant that it does not apply to the entire crew, but 
requires a-division into watches only of the sailors and the 
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firemen, oilers and water tenders. It is natural to suppose 
that if the purpose of Congress was chiefly to regulate hours 
of work, something would have been said about the service, 
while at sea, of those employed in the steward’s department 
as well. And not only is the division confined to those of 
the crew engaged in the mechanics of conducting the ship 
on her voyage, but the zmperative requirement is that the 
watches into which they are divided ‘shall be kept on duty 
successively, that is to say by turns, so that one watch must 
come on as another goes off. The evident purpose was to 
compel a division of the men for duty on deck and in the 
fireroom and continuity of service, to the end that in those 
departments the ship should at all times be actively manned 
with equal efficiency. It probably is true, as said below, that 
to construe the statute as compelling numerical equality of 
the watches will result, so far as the sailors are concerned, in 
the performance of less work on deck at night. And it may 
be noted, in that connection, that in the hearings before the 
House committee having charge of the bill, it was objected 
on behalf of the shipowners, obviously, as the context shows, 
upon the theory that such equality was in fact contemplated 
by the provision, that, ‘on cargo steamers, it would be an 
injustice to keep a lot of men on watch, all night, and have 
nothing for them to do.’ House Hearings on S. 186, Vol. 
104, pt. 2, p. 5, Feb. 24, 1914. But the provision, funda- 
mentally, is a measure of precaution against those perilous 
and often unexpected emergencies of the sea when only im- 
mediate and wakeful readiness for action may avert disaster 
or determine the issue between life and death; its effect .as 
a regulator of working conditions is a matter of subordinate 
intent. * * * It is not unreasonable to conclude that 
Congress determined that each of the watches, like the crew 
as a whole, should be ‘adequate in number,’ competent and 
in a state of readiness ‘for any exigency that is likely to 
happen ’—such as a collision, the striking of the ship upon 
a reef of rocks or an iceberg, the sudden breaking out of fire, 
and other happenings of like disastrous tendency—and to 
this end meant to provide for successive and continuous 
watches to be constituted in numbers as nearly equal as the 
sum of the whole number would permit.” (Italics ours.) 
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The failure of the master to comply with the provisions of 
section 2 of the Seamen’s Act (supra) relating to the divi- 
sion of watches while at sea, by this rule, may be regarded 
as an act of omission of the master committed while acting 
under authority of his license, and, as the facts are deter- 
mined, may amount to misbehavior or negligence or be said 
to have endangered life. 

I am, therefore, of the opinion that local boards of inspec- 
tors, under section 4450 of the Revised Statutes, have author- 
ity to revoke or suspend the license of the master of a vessel 
for failure to comply with section 2 of the Seamen’s Act 
(supra) relating to the division of watches while at sea. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF COMMERCE. 


PORTO RICO—VALIDITY OF BOND ISSUE 


The proposed issue by the Government of Porto Rico of irrigation 
bonds to the amount of $525,000, being authorized by Act No. 59 
of the Legislature of Porto Rico of June 18, 1919, as amended by 
Act No. 61 of July 21, 1923, and not being in excess of the limit of 
indebtedness authorized by Congress, said bonds, when issued in 
the form and amount proposed, will have been legally issued, and 
will constitute valid and binding obligations of the People of Porto 
Rico. | 

DEPARTMENT OF JUSTICE, 


March 26, 1927. 


Sir: I have the honor to acknowledge receipt of your 
letter of January 27, 1927, stating that your Department has 
been authorized to issue and sell for the account of the Gov- 
ernment of Porto Rico, bonds to the face value of $525,000, 
the proceeds of which are to be used in the construction of 
an irrigation system in Porto Rico. You state that it is 
proposed to issue the bonds in denominations of $1,000, 
$5,000, and $10,000, all to be dated January 1, 1927, bearing 
interest at the rate of 414 per cent per annum, payable sem1- 
annually, and due in series from January 1, 1960, to Janu- 
ary 1, 1966, inclusive. A copy of the proposed form of 
bond is transmitted with your letter and you request my 
opinion upon the legality of the form and of the proposed 
issue. 
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You further state that the bonds are to be issued under 
authority of an Act of Congress approved March 2, 1917 
(39 Stat. 951, 953), as amended by Act of February 3, 1921 
(41 Stat. 1096), and Act No. 59 of the Legislature of Porto 
Rico approved June 18, 1919, as amended by Act No. 61 of 
the Legislature of Porto Rico approved July 21, 1923. 
Certified copies of the last two mentioned Acts of the Legis- 
lature of Porto Rico are included with the papers trans- 
mitted by you, together with the certificate of the Treasurer 
of Porto Rico, setting forth the present bonded indebtedness 
of the Insular Government and a tabulation of the aggre- 
gate assessed valuation of the real and personal property 
in the Island of Porto Rico as of June 30, 1926, and opin- 
ions by the Judge Advocate General of the Army on the 
legality of the proposed issue. 

The general grant of authority to the People of Porto 
Rico to issue bonds in anticipation of revenues is found in 
section 38 of the Organic Act, approved April 12, 1900 (31 
Stat. 77-86), and has been fully considered and approved | 
by my predecessors (27 Op. 104; 28 id. 245; 29 id. 468; 
29 id. 577). 

The Act of April 12, 1900, has been superseded by an Act 
of Congress approved March 2, 1917 (389 Stat. 951, 953), as 
amended by the Act of February 3, 1921 (41 Stat. 1096), 
but the Act as amended is identical in all respects with the 
provisions touching the same subject matter contained in the 
prior Act (Act of April 12, 1900) except that it authorizes 
an increase in the public indebtedness from 7 per cent to 10 
per cent of the aggregate tax valuation of the property of 
the Island. The authority to issue bonds in anticipation of 
revenues under the amendatory Act has also been considered 
and favorably passed upon by my predecessors. (31 Op. 
342; 31 id. 373.) 

Under the authority of this later Act (Act of March 2, 
1917, as amended) the Legislature of Porto Rico enacted 
Act No. 59, approved June 18, 1919, the first section whereof 
authorizes the Treasurer of Porto Rico to issue bonds of the 
People of Porto Rico to an amount not exceeding $3,000,000, 
for the purpose of providing funds for the construction of a 
system of irrigation in a certain district of Porto Rico, “as 
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provided for in the Act entitled the ‘Isabela Public Irri- 
gation Law.’ ” 

The Isabela Public Irrigation Law here referred to 1s 
Act No. 63 of the Porto Rican Legislature, approved June 
19, 1919, and provides for the construction of a compre- 
hensive public irrigation system in the Island and for the 
levy and collection of special taxes on the lands benefited by 
such improvement. 

Section 1 of Act No. 59 of 1919 containing the reference 
to the Isabela Public Irrigation Law was later reenacted 
without change except to authorize an increase in the bonded 
‘indebtedness to a sum not exceeding $3,325,000 (Act No. 61, 
approved July 21, 1923), thus obviating any question which 
might have arisen out of the approval of Act No. 59 of 1919, 
one day prior to the approval of Act No. 63 of 1919, to 
which it refers. 

The legality of the issuance of bonds under Act No. 59 
approved June 18, 1919, as amended by Act 61 of July 21, 
' 1923, the Acts under which the present issue of bonds is 
contemplated, has also been considered and approved by my 
predecessors under date of November 23, 1928 (34 Op. 37), 
November 20, 1924 (34 Op. 331), and by Acting Attorney 
General Mitchell, October 29, 1925 (34 Op. 569). 

The only questions, therefore, which it will be necessary 
for me to consider at this time, are, whether the present issue 
will fulfill all legislative requirements, and whether the pro- 
ceedings to authorize them have been properly taken. 

Epitomizing section 1 of Act 59 of 1919, as amended, and 
sections 7 and 8 of said Act, it may be stated that the pro- 
posed issue of bonds is for the purpose of providing funds 
for the construction of a public irrigation system; that the 
proceeds of the bonds are to be devoted to such construction, 
to the payment of interest on the bonds during the period 
of construction, and to the payment of operating and 
maintenance expenses of the system until such time as the 
funds necessary for these purposes may be produced by taxes 
levied and collected upon the lands included in the district 
benefited. It is, therefore, apparent that the issue of bonds 
is in anticipation of the collection of taxes and revenues as 
authorized by section 3 of the Act of March 2, 1917, as 
amended. (27 Op. 104.) 
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Section 3 of Act No. 59 of 1919, supra, provides that: 

“ The said bonds shall be sold on such terms as are most 
favorable to The People of Porto Rico and at such times 
and in such amounts as the Treasurer of Porto Rico may, 
with the approval of the Governor, determine.” 

Section 4 of said Act as amended, provides that: 

‘The said bonds may be in coupon or registered form or 
both. The coupon bonds may be made exchangeable for 
registered bonds under such regulations as may be pre- 
scribed thereon. The bonds may be in any or all of the 
following denominations: One thousand (1,000) dollars, 
five thousand (5,000) dollars, ten thousand (10,000) dollars. 
They shall bear interest at a rate not to exceed four and one- 
half (414) per cent per annum, which interest shall be paid | 
semiannually on the first day of each of the months of 
January and July. The bonds shall be divided into series 
for payment. The series shall be indicated by a letter on 
each bond, and they shall be redeemable and payable as 
follows: 

“The said bonds shall mature in the order of their issu- 
ance. Seventy-five thousand (75,000) dollars shall mature 
on January 1, 1929, and an equal amount on the first day of 
each succeeding year thereafter until the full amount shall 
have been paid; but any or all of the said bonds maturing 
after January 1, 1939, may be redeemed at the option of 
The People of Porto Rico, on or after January 1, 1939, on 
any interest-paying day, at five (5) per cent above par, and 
interest accrued thereon, with six months’ notice, given in 
such manner as may be prescribed by the Treasurer of 
Porto Rico. In case of partial redemption the bonds to be 
redeemed shall be determined pursuant to such method as 
the Treasurer of Porto Rico may prescribe. Both principal 
and interest shall be payable at the Treasury of the United 
States or in Porto Rico at the office of the Treasury of 
Porto Rico, or at the office of the fiscal agent of the Govern- 
ment of Porto Rico, appointed therefor in the United States, 
as the Treasurer of Porto Rico may determine, with the 
approval of the Governor, in gold coin of the United States 
of the present standard of weight and fineness.” 
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In a letter dated December 14, 1926, addressed by the 
Treasurer of Porto Rico to the Governor of Porto Rico, in- 
cluded in the papers transmitted to me, it is stated that 
irrigation bonds in the sum of $525,000 payable in series 
from January 1, 1960 to January 1, 1966, inclusive, are pro- 
posed to be issued; that said bonds shall be sold by the Secre- 
tary of War of the United States at the most advantageous 
price and as near the date of their issuance as possible; 
shall bear interest at the rate of 414 per cent per annum, and 
shall be payable both as to principal and interest at the 
Treasury of the United States, Washington, D. C., in gold 
coin of the United States at the present standard of weight 
and fineness, thus conforming to the above quoted provisions. 

Section 1 of Act No. 59 of 1919, as amended by Act 
No. 61 of 1923, limits the amount of irrigation bonds to be 
issued under said Act to an amount not exceeding $3,325,000. 
It appears from your letter that the total bonds heretofore 
issued under said Act aggregate $2,325,000, thus the pro- 
posed issue of $525,000 will not exceed this limitation. 

The certificate of the Treasurer of Porto Rico transmitted 
with the file herein, discloses that the aggregate assessed 
valuation of the real and personal property of the Island 
of Porto Rico as of June 30, 1926, was $321,876,238, and 
that the present total outstanding bonded indebtedness of 
the government of Porto Rico 1s $22,934,000, thus the pro- 
posed issue will not increase the bonded indebtedness beyond 
the 10 per cent maximum permitted by the Act of March 2, 
1917, as amended by the Act of February 3, 1921, supra. 

The proposed form of bond recites that the bond is 
exempt from taxation by the government of the United 
States, or by the government of Porto Rico, or by any 
political or municipal subdivision thereof, or by any state, 
county, municipality, or other municipal subdivision of any 
state or territory of the United States, or of the District of 
Columbia. The foregoing exemptions are authorized by 
section 3 of the Act of March 2, 1917, as amended. 

The proposed issue of bonds and the manner and form 
of their issue and payment are in substantial compliance 
with the law authorizing The People of Porto Rico to issue 
such bonds, and has received the approval of the Governor 
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of Porto Rivo as evidenced by his indorsement noted on the 
letter of December 14, 1926, addressed to the Governor by 
the Treasurer of Porto Rico. 

It is my opinion that all the requirements cf the statute 
have been complied with, and, when issued in the form and 
amount proposed, said bonds will have been legally issued, 
and will constitute valid and binding obligations of The 
People of Porto Rico. : 

Respectfully, | 
JOHN G. SARGENT. 


To the SECRETARY OF War. 





RETURN TO HAWAII OF LANDS RESERVED BY EXECUTIVE 
ORDER FOR USE OF WAR DEPARTMENT 

Lands.of the Territory of Hawaii, reserved by Executive order for use 
of the War Department, may be returned to the Territory by 
Executive order when they have served the purpose for which 
they were set aside. 

The insertion in future Executive orders, reserving lands of the Ter- 
ritory of Hawaii for use of the War Department, a paragraph 
providing that when such lands have ceased to be of active prac- 
tical use for the War Department, or for the purpose for which 
they were set aside, they shall be returned to the Territory, would 
be ineffective and therefore improper. 


DEPARTMENT OF JUSTICE, — 
Apri. 1, 1927. 

Sir: I have the honor to acknowledge receipt of .your 
letter of December 7, 1926, requesting my opinion— 

(1) Whether under existing law lands of the Territory 
of Hawaii, reserved by Executive order for use of the 
War Department, may be returned to the Territory by 
Executive order when they have served the purpose for 
which they were set aside; and 

(2) Whether future Executive orders reserving such lands 
may properly include a paragraph providing that when the 
lands have ceased to be of active practical use for the War 
Department, or for the purpose for which set aside, they 
shall be returned to the Territory. 

1. Section 91 of the Act to provide a government for the 
Territory of Hawaii, approved April 30, 1900, c. 339, 31 
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Stat. 141, 159, as amended by the Act of May 27, 1910, 
c. 258, 36 Stat. 448, 447, provides: 

“ That, except as otherwise provided, the public property 
ceded and transferred to the United States by the Republic 
of Hawaii under the joint resolution of annexation, approved 
July seventh, eighteen hundred and ninety-eight, shall be 
and remain in the possession, use, and control of the gov- 
ernment of the Territory of Hawaii, and shall be main- 
tained, managed, and cared for by it, at its own expense, 
until otherwise provided for by Congress, or taken for the 
uses and purposes of the United States by direction of the 
President or of the governor of Hawaii. And any such 
public property so taken for the uses and purposes of the 
United States may be restored to its previous status by direc- 
tion of the President. 

The power of the President to restore the previous status 
of reservations of the kind under consideration thus con- 
ferred by the Organic Act of the Territory has not, in my 
opinion, been qualified or revoked by Congress. By the Act 
of March 12, 1926, c. 54, 44 Stat. 203, provision is made for 
the sale of certain specified military reservations upon deter- 
mination by the Secretary of War that such property is no 
longer needed for military purposes, and the deposit of the 
proceeds in the Treasury to the credit of a fund designated 
Military Post Construction Fund, there to remain until ex- 
pended for construction of military posts when authorized by 
Congress. All the reservations named are within the con- 
tinental boundaries of the United States. Sections 2 to 10 
of the Act prescribed the procedure to be followed. Section 
11 provides: 

“ Hereafter if any real property acquired for military 
purposes becomes useless for such purposes, the Secretary of 
War is directed to report such fact to Congress in order that 
authorization for its disposition in accordance with this Act 
may be granted.” 

And section 12 provides: 

“ The authority granted by this Act repeals all prior legis- 
lative authority granted to the Secretary of War to sell or 
transfer any of the reservations herein designated.” 
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There is nothing in this Act which, in my opinion, affects 
the authority conferred upon the President by the Organic 
Act over public lands in Hawaii. There is no express repeal 
of that authority, nor indeed anything which suggests an 
attempt by Congress to deal with the Hawaiian situation. 
While section 5 of the Organic Act makes generally effective 
within the Territory the Constitution and laws of the United 
States, which are not locally inapplicable, and while the 
language of section 11 of the Act of 1926 is, perhaps, broad 
enough standing alone to apply to the Territory of Hawaii, 
the question whether it repealed, modified, or amended the 
prior law relating particularly and exclusively to the Terri- 
tory is merely one of statutory construction under well-settled 
rules. Moreover, it should be remembered that in the Joint 
Resolution providing for annexing the Hawaiian Islands to 
the United States (July 7, 1898, 30 Stat. 750) a general 
policy was declared in the following words: 

“The existing laws of the United States relative to public 
lands shall not apply to such lands in the Hawauan Islands; 
but the Congress of the United States shall enact special 
laws for their management and disposition: Provided, That 
all revenue from or proceeds of the same, except as regards 
such part thereof as may be used or occupied for the civil, 
military, or naval purposes of the United States, or may be 
assigned for the use of the local government, shall be used 
solely for the benefit of the inhabitants of the Hawaiian 
Islands for educational and other public purposes.” 

To hold that the plain provisions of the Act conferring 
specific authority upon the President with respect to lands 
in Hawaii were impliedly repealed by the general terms of 
section 11 of the Act of March 12, 1926, would be contrary 
to sound canons of construction. Compare Cope v. Cope, 
137 U.S. 682; France v. Connor, 161 U. S. 65. 

2. It is apparent that under existing law the President 
may at any time restore the land to its former status. This 
power is continuing and may be exercised by any incumbent 
of the presidential office when, in his judgment, the occa- 
sion arises; while the power of Congress to deprive him of 
that authority at any time and to make such disposition of 
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the land as it deems proper is beyond question. Whether 
under existing law the President may make any disposition 
of such reserved lands in Hawati other than to restore them 
to their previous status need not now be considered. If he 
has no such power, the proposed provision is unnecessary, 
and if he has power to make other disposition of the lands 
the provision would be obviously improper. Any provision 
in an Executive order which, in terms, imposes a limitation 
upon the future action of the President who made it, or of 
his successors, or of Congress, would be ineffective and would 
not add to or subtract from the powers now vested or which 
may hereafter be vested by law in the President. 

My conclusions are that lands of the Territory of Hawaii 
so reserved may be returned to the territory by Executive 
order, and that the insertion in future Executive orders of 
the proposed paragraph would be ineffective and therefore 
improper. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE INTERIOR. 





GRAND CANYON NATIONAL PARK—INSTALLATION OF WATER 
SUPPLY AND ELECTRIC CURRENT FACILITIES 


The Secretary of the Interior may grant to a concessioner, furnishing 
under contract hotel and other accommodations within the Grand 
Canyon National Park, permission to install works for storage and 
carriage of water incident to providing water supply and generating 
electricity to the extent necessary for the proper accommodation of 
the public. 

DEPARTMENT OF JUSTICE, 
April 23, 1927. 

Sir: I am in receipt of your letter of March 3, 1927, in 
which you request my opinion as to whether permission may 
be granted to a concessioner furnishing under contract hotel 
and other accommodations within the Grand Canyon Na- 
tional Park, to install works for storage and carriage of 
water incident to providing water supply and generating 
electricity to the extent necessary for the proper accommo- 
dation of the public. 

The following provisions of the proposed contract are 
submitted as containing all that is pertinent to the question: 
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“ArticLe III. The party of the first part (United States 
of America) authorizes and empowers the party of the sec- 
ond part (concessioner) during the said period of twenty 
years: 

* * * * % * * 


“(b) To lay, in accordance with the plans and specifica- 
tions approved by the Secretary of the Interior, water sup- 
ply, drain and sewer pipes, conduits and mains necessary 
for a proper and adequate water supply, drainage and sewer 
systems necessary for the enjoyment of the privileges herein 
granted. 

“(c) To procure from the Secretary of the Interior when 
available and at reasonable rates to be hereafter determined, 
water, electric lights, telephone, and telegraph services at and 
between hotels, chalets, inns, lodges, camps, etc., Provided, 
however, That should any such service not be satisfactory or 
sufficient, the party of the second part may, with the ap- 
proval of the Secretary of the Interior and under such regu- 
lations as may be prescribed by him, provide the same at its 
own expense, subject to the following conditions: 

“1. That all plans, appliances, and machinery to be used 
in connection with the privileges granted under this para- 
graph, as well as the location and installation thereof, must 
first be approved by the Secretary of the Interior. 

“2. That all official business of the Government over 
telephone and telegraph lines, constructed or owned by the 
party of the second part with the approval of the Secretary 
in the park, shall be free. 

“In the event electric power is generated by the party 
of the second part under this authority, the needs of the 
Government in the park shall be free.” 

From data accompanying your inquiry it appears that 
it is not practicable for the Government to undertake the 
installation of water supply and electric current facilities, 
owing to the large expenditure of funds involved, and it 
has been considered advisable and necessary to have this 
done by some private party who will provide the necessary 
services at his own expense from the only available source, 
namely, the Roaring Springs, located within the park below 
the north rim, and which springs gush out of the main 
wall of the canyon some 3,200 feet below the rim, the sup- 
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ply from which is adequate for all purposes for many 
years tocome. The water must be pumped to the rim where 
it can be stored for use. A small reservoir would have 
to be built near the springs; a small hydroelectric outfit 
installed to furnish the power to pump this water to the 
rim to furnish the necessary electricity for heat, light, and 
power for domestic uses on the rim. 

It seems clear that the Secretary of the Interior has 
statutory authority to grant concessions for hotels, camps, 
and other privileges in the park for the accommodation and 
entertainment of visitors. The Act establishing a national 
park service (Act of August 25, 1916, c. 408, 39 Stat. 535) 
provides: 

“ The service thus established shall promote and regulate 
the use of the Federal areas known as national parks, monu- 
ments, and reservations hereinafter specified by such means 
and measures as conform to the fundamental purpose of 
the said parks, monuments, and reservations, which purpose 
is to conserve the scenery and the natural and historic ob- 
jects and the wild life therein and to provide for the enjoy- 
ment of the same in such manner and by such means as will 
leave them unimpaired for the enjoyment of future genera- 
tions. 

* * * * * * % 

“ He (the Secretary of the Interior) may also grant privi- 
leges, leases, and permits for the use of land for the accom- 
modation of visitors in the various parks, monuments, or 
other reservations herein provided for, but for periods not 
exceeding twenty years; * * *.” 

Section 2 of the Act to establish the Grand Canyon Na- 
tional Park (Act of February 26, 1919, c. 44, 40 Stat. 1175, 
1177) provides: 

“That the administration, protection, and promotion of 
said Grand Canyon National Park shall be exercised, under 
the direction of the Secretary of the Interior, by the Na- 
tional Park Service, subject to the provisions of the Act of 
August twenty-fifth, nineteen hundred and sixteen, entitled 
‘An Act to establish a National Park Service, and for other 
purposes’: Provided, 'That all concessions for hotels, camps, 
transportation, and other privileges of every kind and nature 
for the accommodation or entertainment of visitors shall be 
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let at public bidding to the best and most responsible 
bidder.” 

It is obvious that hotels, camps, and other similar accom- 
modations for the use of visitors to the park can not be 
maintained properly without an adequate water supply and 
reasonable facilities for heating, lighting, and cooking. The 
power of the Secretary to grant concessions for hotels and 
camps carries with it power to include in the concession such 
incidental privileges as are reasonably necessary for the 
enjoyment of the concession and to promote the purpose 
thereof. The Act of March 3, 1921, c. 129, 41 Stat. 1353, 
does not deprive the Secretary of such power. That Act 
is entitled “An Act to amend an Act entitled ‘An Act to 
create a Federal Power Commission; to provide for the 
improvement of navigation; the development of water 
power; the use of the public lands in relation thereto; and 
to repeal section 18 of the River and Harbor Appropriation 
Act, approved August 8, 1917, and for other purposes,’ 
approved June 10, 1920,” and provides: 

“That hereafter no permit, license, lease, or authorization 
for dams, conduits, reservoirs, power houses, transmission 
lines, or other works for storage or carriage of water, or for 
the development, transmission, or utilization of power, with- 
in the limits as now constituted of any national park or 
national monument shall be granted or made without specific 
authority of Congress, and so much of the Act of Con- 
gress approved June 10, 1920, entitled ‘An Act to create a 
Federal Power Commission; to provide for the improve- 
ment of navigation; the development of water power; the 
use of the public lands in relation thereto; and to repeal 
section 18 of the River and Harbor Appropriation Act, ap- 
proved August 8, 1917, and for other purposes,’ approved 
June 10, 1920, as authorizes licensing such uses of existing 
national parks and national monuments by the Federal 
Power Commission is hereby repealed.” 

The legislative history of this Act makes it clear that it 
was not intended to curtail] the authority of the Secretary of 
the Interior to promote public enjoyment of the national 
parks, and, to that end, to provide facilities for the comfort 
and convenience of those who visit them. The purpose of 
the Act was explained by Mr. Esch in ¢alling up the bill in 
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the House. He said (Congressional Record, 66th Cong., 3d 
Session, vol. 60, Part IV, p. 4204) : 

“Mr. Speaker, the object of the bill is to modify the Fed- 
eral water power act so as to eliminate from its provisions 
national parks and monuments. When the act was origi- 
nally passed we supposed we had sufficiently safeguarded 
national parks and monuments so that there would not be 
constructed therein any water power or reclamation projects. 
However, the President was in doubt as to whether he would 
sign the bill which was presented to him on the 4th day 
of June, the day before we adjourned. He referred the 
bill to the Secretaries of the Interior, War, and Agriculture. 
The Secretary of the Interior had great doubt as to the 
policy of giving to a commission control over national parks 
and monuments in the matter of water-power development. 
Senator Jones, chairman of the Committee on Commerce, 
and Senator Walsh of Montana, called upon the Secretary 
and conferred with him regarding the signing of the bill. 
The Secretary conferred with Senator Underwood and the 
majority leader [Mr. Mondell], and an understanding was 
reached whereby the bill was to be introduced at this ses- 
sion eliminating the parks and monuments from the opera- 
tion of the Federal power act, and this bill carries out that 
understanding.” 

Similar statements were made in the Senate by Mr. Jones 
of Washington (Congressional Record, 66th Cong., 3d Ses- 
sion, vol. 60, Part I, p. 403) and Mr. Walsh of Montana 
(Congressional Record, 66th Cong., 3d Session, vol. 60, Part 
IT, p. 2002). 

It is quite apparent that the Act applies only to water 
and power projects and does not prohibit the accumulation 
of such quantities of water at hotels and camps as are essen- 
tial to the health, comfort, and convenience of persons visit- 
ing the parks for recreation purposes, or the utilization of 
such power as may be suitable to provide them with light, 
heat, and cooking facilities. It is my opinion, therefore, 
and I so advise you, that you are authorized to include in 
any contract which you may make the provisions herein- 
before set forth. 


Respectfully, JOHN G. SARGENT. - 


To the SECRETARY OF THE INTERIOR. 
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RELEASE OF ROLLING STOCK EQUIPMENT OF MO. & NORTH 
ARK. RY. CO. FROM THE LIEN OF ITS FIRST MORTGAGE 


Under the circumstances herein stated, the Secretary of the Treasury 
has authority to release the rolling-stock equipment of the Missouri 
& North Arkansas Railway Company from the lien of its first- 
mortgage bond issued to the United States, which constitutes a lien 
upon all that company’s property and which was given to secure a 
loan made under section 210 of the Transportation Act, 1920, as 
amended, in order that the company may, with such equipment as 
security therefor, issue notes to be used in reimbursing its stock- 
holders for money advanced by them and to raise an additional 
sum of money for immediate operating expenses. 


DEPARTMENT OF JUSTICE, 
April 30, 1927. 

Sir: I have the honor to reply to your letter of April 29, 
1927, requesting my opinion as to whether the Secretary of 
the Treasury has authority to release all the rolling-stock 
equipment of the Missouri & North Arkansas Railway Com- 
pany from the lien of its first-mortgage bond of $5,000,000, 
issued to the United States, and constituting a lien upon all 
that company’s property, to secure a loan of $3,500,000 made 
under section 210 of the Transportation Act, 1920, 41 Stat. 
468, as amended by the Act of June 5, 1920, 41 Stat. 946. 

The papers transmitted with your letter show that on 
April 4, 1922, the Interstate Commerce Commission issued to 
you its Certificate No. 132, amended and supplemented 
April 21 and October 18, 1922, and February 19, 1923, for a 
loan to that company under section 210, in the sum of 
$3,500,000, to be secured by the company’s $5,000,000 first- 
mortgage bond mentioned above. The Commission found 
(71 I. C. C. 395) that the company had met the requirements 
of section 210, and certified that the making of the loan, 
“x * * for the purpose of enabling the applicant to 
meet its maturing indebtedness and to provide itself with 
additions and betterments, is necessary to enable the appli- 
cant properly to meet the transportation needs of the public.” 
Of the loan so made the company used $329,000 to rehabili- 
tate its rolling-stock equipment. 

By application, dated April 21, 1927, to the Interstate 
Commerce Commission the company has requested the re- 
lease of all its rolling-stock equipment from the lien of the 
first mortgage for the purpose of issuing, with such equip- 
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ment as security, $200,000 of notes to be used to reimburse 
stockholders for $79,000 heretofore advanced by them and 
to immediately raise the additional sum of $150,000 for press- 
ing needs of the carrier for operating expenses, the neces- 
sity for which has existed for sometime but which is now 
particularly emphasized by reason of the recent flood on the 
carrier’s lines. 

The Commission, by further supplement, issued April 29, 
1927, to its certificate No. 132, to you, has approved this 
release, conditioned, however, upon the pledge with the 
Secretary of the Treasury, as additional collateral security 
for the loan, of $251,000, face amount, of Missouri & North 
Arkansas Railway Company 6 per cent equipment trust notes 
being part of a total of $500,000, to be issued subject to the 
Commission’s approval under section 20a of the Interstate 
Commerce Act, application for which is now before the 
Commission. The effect of the proposed release would be to 
diminish, at least temporarily, the property underlying the 
security for the loan. 

The question is whether the Secretary of the Treasury has 
authority, under these circumstances, to release the rolling 
stock from the lien of the first mortgage, the Commission 
having issued its formal certificate finding that the release 
is warranted, and approving such action. 

Heretofore you were advised that in my opinion you had 
authority to permit a carrier to substitute other security in 
lieu of that originally pledged to secure a loan under the 
section in question, provided the Commission had previously 
determined that such substitution would not operate to the 
disadvantage of the United States. (82 Op. 574.) 

You were also advised (33 Op. 539) that you had author- 
ity to release a part of the security pledged by a carrier to 
secure a loan under the same section, provided, again, that 
the Commission had found that no disadvantage to the 
United States would result from such release. In that opin- 
ion I also stated that, in my judgment, it was the intent of 
Congress, by that section, to grant a continuing authority 
to the Commission and the Secretary of the Treasury, with 
respect to loans made thereunder, to act as new conditions 
might warrant, and as they deem best in the public interests. 
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At the time this loan was made, the Commission was of 
opinion (71 I. C. C. 395, 402-4) that the prospective earn- 
ing power of the company and the character and value of 
the security offered were such as to furnish reasonable 
assurance of its ability to repay the loan within the time 
fixed therefor, to meet its other obligations in connection 
with the loan, and to furnish reasonable protection to the 
United States. This finding met all requirements of the 
statute for a new loan. From the data submitted with your 
letter it appears that the loan is presently in default of 
interest in the sum of $568,000, and that at no time since 
the loan was made has the carrier’s income been sufficient 
to meet the requirements of fixed charges consisting of in- 
terest on the funded debt amounting to $210,000 per annum. 
In short, the security which the Commission then regarded 
as ample for the loan, and sufficient protection for the United 
States, has now apparently very greatly depreciated in value. 

The Commission has found that the company is now con- 
fronted with an emergency, partially due to the weak earn- 
ing power of the road and sharply emphasized by the fact 
that recent Mississippi Valley floods have submerged twenty 
miles of its tracks and generally paralyzed, for the present, 
the movement of traffic in that locality. To quote from the 
Commission’s report which accompanied its supplemental 
certificate : 

“But a grave emergency exists which threatens complete 
cessation of operations with a resultant hardship upon the 
public dependent upon the applicant for the service of trans- 
portation. We know of no way in which this emergency 
can be overcome except through the assistance offered by 
the stockholders which is conditioned, of course, upon con- 
sent of the Government to the release of the rolling stock 
equipment. While technically this may appear to have the 
effect of substantially diminishing the security for the loan 
represented by that part of the property the value of which 
is not solely dependent upon the credit of the applicant; 
nevertheless, the real purpose to be accomplished is the pre- 
vention of a still greater loss which would result if opera- 
tions were suspended for any period of time. 

“Neither are we unmindful that the broad general and 
underlying purpose of the statute, as well as of the loans 
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authorized thereby, is to promote the public interest which, 
we believe, is a consideration of first importance and one 
that distinguishes the Government loan from an ordinary 
commercial transaction. 

“ After a careful consideration of all the facts surround- 
ing the making of this loan and the prospective repayment 
thereof, in the event we approve or disapprove the pending 
application, we have arrived at the conclusion that it will 
be distinctly to the advantage of the United States, as well 
as to the applicant and the interested public, if we approve 
this available means for placing the property in a condition 
to resume the service of transportation. The only alterna- 
tive is a receivership with doubtful outcome. The possibil- 
ity of merger with some stronger line or system would prob- 
ably be lessened in the latter eventuality, should conditions 
otherwise be favorable in the near future.” 

Thus, the Commission perceives two possible courses open 
to the United States, (a) release the rolling stock and enable 
the road to continue operations; (b) refuse to release the 
rolling stock, resulting in at least temporary cessation of op- 
erations and a receivership, with attendant additional finan- 
cial burdens and impairment of service. 

From its consideration of the circumstances the Commis- 
sion 1s of opinion that to pursue the first course “ will be dis- 
tinctly to the advantage of the United States as well as to the 
carrier and the interested public”; that the prospects of the 
United States to collect the principal at maturity will be 
enhanced by releasing the rolling stock and enabling the road 
to continue in operation; whereas to adopt the second course 
would further depreciate the value of the security. That is 
to say, to decline to release the rolling stock would place the 
United States at greater disadvantage than it is at present. 

The Commission, having found and certified to you that, in 
its opinion, the proposed release, under these circumstances, 
will be to the advantage of the United States, I must advise 
you, in harmony with the previous opinions mentioned above, 
that in my judgment you have authority to release the rolling 
stock from the lien of the first mortgage. 


Respectfully, 
WILLIAM D. MITCHELL, 


Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 
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PORTO RICO—VALIDITY OF BOND ISSUES OF THE MUNICI- 
PALITIES OF PONCE AND VILLALBA 


The proposed issue of public-improvement bonds in the sums of 
$650,000 and $35,000 by the municipalities of Ponce and Villalba, 
respectively, being within the limit of indebtedness fixed by Con- 
gress, and being authorized by Act No. 92 of the Legislature of 
Porto Rico of August 22, 1925, said bonds, if and when issued 
under the conditions stated and in the altered form herein sug- 
gested, will be valid obligations of said municipalities and of the 
people of Porto Rico. 


DEPARTMENT OF JUSTICE, 
May 26, 1927. 

sir: I have the honor to acknowledge receipt of your 
letter of the 5th instant, stating that your Department has 
been authorized to issue and sell bonds of the par value of 
$650,000 and $35,000 for the account of the municipalities 
of Ponce and Villalba, respectively, the proceeds from which 
are to be used in carrying out certain public improvements, 
etc., and requesting my opinion on the validity of such 
issue. 

It appears from the file submitted with your letter that 
it 1s proposed to issue said bonds under the authority of 
section 3 of the Act of Congress approved March 2, 1917, 
c. 145, 39 Stat. 951, 953, as amended by the Act of February 
8, 1921, c. 34, 41 Stat. 1096, and the Act of March 4, 1927 
(Pub. No. 797, 69th Cong.), and under Act No. 92 of the 
Legislature of Porto Rico, approved August 22, 1925. 

In an opinion rendered December 5, 1925, I had occasion 
to pass upon an issue of bonds aggregating $3,748,000, for 
the account of various municipalities of Porto Rico under 
the Act of Congress of March 2, 1917, as amended by the 
Act of February 3, 1921, and under Act No. 92 of the Legis- 
lature of Porto Rico, approved August 22, 1925, and that 
opinion is applicable to the present issue since the circum- 
stances under which they are to be issued and the law author- 
izing them are not different from those existing at the time 
that opinion was written, except in so far as the Act of 
March 4, 1927, limits the authority of municipalities other 
than those of San Juan and Ponce to incur public indebted- 
ness, to 5 per centum of the aggregate taxable valuation of 
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the property of such municipalities, a matter which will be 
later referred to. (35 Op. 9.) 

Section 68 of Act No. 92 of the Porto Rican Legislature 
makes applicable to municipalities sections 6, 7, 9, 11, and 
16 of the Act of the Porto Rican Legislature, approved Feb- 
ruary 19, 1913, which provide, inter alia, that any municipal 
corporation desiring to borrow money or issue bonds on its 
own credit shall submit to the Executive Council of Porto 
Rico for its approval an ordinance duly adopted by the 
municipal assembly, which ordinance shall recite the cir- 
cumstances rendering desirable the contracting of such 
indebtedness, the amount of the same, the purpose or pur- 
poses to which it is to be devoted, and shall provide for the 
discharge and repayment of the same with such interest and 
on such terms as the municipal assembly may determine. 
These sections also provide that the ordinance shall state 
the denomination of the bonds proposed to be issued and 
whether the same are to be in registered or coupon form; 
that all municipal bonds shall be signed by the mayor or 
municipal secretary ; that the coupons shall bear the engraved 
facsimile signatures of said officials; that the bonds shall 
bear interest at a rate not to exceed 7 per cent per annum, 
payable semiannually on the first day of January and July 
of. each year, and that the bonds as well as the interest shall 
be payable in gold coin of the United States of the present 
standard of weight and fineness. They further provide that 
in order to facilitate the sale or hypothecation of such bonds 
the good faith of the people of Porto Rico may, by sesolu- 
tion of the Executive Council of Porto Rico, be irrevocably 
pledged for the payment of interest on such indebtedness as 
it falls due and the repayment of the principal at maturity. 

Inclosed with your letter are certified copies of the follow- 
ing ordinances of the municipality of Ponce: 

Ordinance No. 78, adopted September 1, 1926, authorizing 
the issuance of bonds amounting to $650,000, for the purpose 
of carrying out certain public improvements and the pay- 
ment of the expenses incident to the issuance of such bonds. 

Ordinance No. 69, adopted August 19, 1926, levying spe- 
cial taxes for the payment of the principal and interest on 
such bonds. 
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Ordinance No. 9, adopted February 9, 1927, authorizing 
the Bureau of Insular Affairs to fix the date of sale and 
providing that the bonds shall be sold through such Bureau. 

Ordinance No. 14, approved February 28, 1927, designat- 
ing the Treasury Department, Washington, D. C., as the 
place for the payment of principal and interest on said 
bonds. 

Ordinance No. 23, approved April 7, 1927, amending sec- 
tion 4 of Ordinance No. 78, approved September 1, 1926. 

There was also inclosed with your letter a certified copy of 
the resolution of the Executive Council of Porto Rico, dated 
October 5, 1926, pledging the good faith of the people of 
Porto Rico for the payment of the interest on and the 
redemption of said bonds, together with the resolution 
adopted by said Council February 23, 1927, approving the 
ordinance adopted by the municipal assembly of Ponce, Sep- 
tember 1, 1926, and directing that said bonds be sold through 
the Bureau of Insular Affairs. 

I have compared the provisions of the several ordinances 
and of the resolutions of the Executive Council with the 
governing provisions of the Act of February 19, 1913, of 
the Porto Rican Legislature, supra, made applicable by sec- 
tion 68 of Act No. 92, supra, and find that they severally 
conform therewith. | 

By Act of Congress of March 4, 1927, section 3 of the 
Act of March 2, 1917, as amended by the Act of February 
8, 1921, supra, was amended and reenacted, but the amend- 
ment does not affect the maximum authorized indebtedness 
of the city of Ponce, which remains, as fixed by the prior 
Act, at 10 per cent of the aggregate tax valuation of its 
property. 

It appears from your letter and is confirmed by the fiscal 
statement of the Treasurer of Porto Rico that this addi- 
tional issue will not cause the public indebtedness of the 
city of Ponce to exceed 10 per cent of the aggregate tax 
valuation of its property. 

I have examined the form of bond proposed to be issued 
by the municipality of Ponce and find that it conforms to 
the statutory requirements, except in the statement of exemp- 
tions. I suggest that the statement regarding exemptions 
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follow the wording of the statute, 1. e., the Act of March 2, 
1917, as amended by the Act of March 4, 1927. 

In my opinion the proposed bonds of the municipality 
of Ponce, if and when issued under the conditions stated and 
in the altered form herein suggested, will be valid obligations 
of said municipality, and of the people of Porto Rico. 

With regard to the proposed issue of bonds by the munici- 
pality of Villalba, there was inclosed with your letter certi- 
fied copies of the following ordinances of said municipality: 

Ordinance adopted November 3, 1926, authorizing the con- 
tracting of a loan and the issuance of bonds to the face 
value of $35,000, for the purpose of carrying out certain 
public improvements, the payment of existing indebtedness 
incurred on account of various public utilities, and for the 
necessary expenses of issuing said bonds. 

Ordinance adopted November 27, 1925, providing for the 
levy of additional taxes for the payment of the principal 
and interest on said bonds, the issuance of which was then 
under contemplation. 

There was also inclosed certified copy of a resolution 
adopted by the Executive Council of Porto Rico, October 5, 
1926, pledging the good faith of the people of Porto Rico 
for the payment of the interest on and the redemption of 
the said bonds at maturity. 

A copy of the resolution adopted by the Executive Council, 
February 23, 1927, approving the ordinance adopted by the 
municipal assembly of Villalba, December 14, 1926, and 
directing that said bonds be sold through the Bureau of 
Insular Affairs. 

A statement by the Treasurer of Porto Rico certifying 
that the assessed valuation of taxable real and personal prop- 
erty in the municipality of Villalba on February 1, 1927, 
was $1,107,930, and that its total outstanding indebtedness 
on February 8, 1927, amounted to $19,432.50. 

I have compared the provisions of the several ordinances 
and of the resolutions of the Executive Council with the con- 
trolling provisions of Act No. 92 of the Porto Rican Legis- 
lature, supra, and find that they severally conform therewith. 

By Act of March 4, 1927, section 3 of the Act of March 2, 
1917, as amended by Act of February 3, 1921, supra, was 
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amended and reenacted fixing the maximum indebtedness 
which may be incurred by any municipality of Porto Rico, 
other than the municipalities of San Juan and Ponce, at 5 
per cent of the aggregate tax valuation of the property of 
such municipality. 

Referring to the statement of the Treasurer of Porto Rico 
showing the assessed valuation of the taxable real and per- 
sonal property of the municipality of Villalba to be $1,107,- 
930, 5 per cent of this amount would be $55,396.50. The 
present outstanding indebtedness amounts to $19,482.50, of 
which $18,382.50 is to be refunded from the proceeds of the 
sale of the bonds in question when issued. It is thus appar- 
ent that the proposed issue will not increase the public debt 
of the municipality of Villalba beyond the statutory limita- 
tion of 5 per cent of the aggregate tax valuation of its 
property. 

The amendatory Act of March 4, 1927, limits the author- 
ized public indebtedness of Porto Rico to 10 per cent of the 
ageregate tax valuation of its property, and further pro- 
vides that in computing such indebtedness all bonds issued 
subsequent to March 4, 1927, by any municipality or subdi- 
vision within the 5 per cent authorized by the Act and for 
which the good faith of the people of Porto Rico is pledged, 
shall be counted. 

The certificate of the Chief of the Bureau of Insular 
Affairs discloses the present aggregate tax valuation of the 
property of Porto Rico to be $321,876,238, and its present 
outstanding indebtedness $23,079,000. From these figures it 
is apparent that the indebtedness to be incurred by the pro- 
posed issue of bonds will not increase the indebtedness of 
Porto Rico beyond the statutory limitation of 10 per cent of 
the aggregate tax valuation of its property. 

I have examined the form of bond proposed to be issued 
by the municipality of Villalba and find that it conforms 
to the statutory requirements, except in the statement of 
exemptions. This statement is inaccurate, and I suggest that 
in stating the exemptions the wording of the statute be fol- 
lowed. The statute to which I refer is the Act of March 2, 
1917, as amended by the Act of March 4, 1927. 
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In my opinion the proposed bonds of the municipality of 
Villalba, if and when issued under the conditions stated and 
in the altered form herein suggested, will be valid obliga- 
tions of said municipality, and of the people of Porto Rico. 

Respectfully, 
JOHN G. SARGENT. 


To the SecrEeTarRy oF War. 





PERIOD OF LIMITATION ON ACTIONS BY GOVERNMENT ON 
NOTES OF CERTAIN SHORT-LINE RAILROADS 


The period of limitation prescribed by section 5 of the Act of March 
4, 1927 (Pub. No. 804, 69th Cong.), which amends section 206 of the 
Transportation Act, 1920, is inapplicable to actions brought by the 
Government against short-line railroads or shippers on their promis- 
sory notes held by the Director General of Railroads. 


DEPARTMENT OF JUSTICE, 
May 27, 1927. 

Sir: I have the honor to reply to your letter of April 27, 
1927, in which my opinion is requested concerning the appli- 
cation of section 5 of the Act of March 4, 1927 (44 Stat. 1450, 
c. 510), amending section 206 of the Transportation Act, 
1920, 41 Stat. 461; as amended, 42 Stat. 1443, to certain notes 
held by the Director General of Railroads, The amendment 
in question reads as follows: 


“(7) All actions at law and claims by or on behalf of the 
United States for the recovery of any charges, or any part 
thereof, for services rendered during the period of Federal 
control by any railroad or system of transportation pos- 
sessed, used or operated by the President (under the pro- 
visions of the Federal Control Act, or the Act of August 29, 
1916) shall be begun or made before the expiration of ninety 
days after this subdivision takes effect, and not after.” 


It is understood that some of the notes were given by cer- 
tain of the smaller or short-line railroads, which were not 
under Federal control, to cover indebtedness payable by them 
but which they were unable to pay—including interline 
settlements of freight and passenger revenue on through 
traffic, per diem charges for the use of equipment furnished, 
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repairs to equipment, participation in loss and damage 
claims, etc. Some of these notes have already matured. 
Others are demand notes. 

In addition to these notes, it is understood that the Direc- 
tor General holds other notes which were executed by ship- 
pers, prior to the enactment of the amendment in question, 
representing indebtedness for services rendered them by the 
Director General during Federal control, and that these 
mature subsequently to the expiration of the 90-day period 
of limitation provided in the amendment. 

The question for determination is: Would the provisions 
of the amendment quoted apply to actions on the notes 
brought by or on behalf of the United States, after the 
expiration of the 90-day period of limitation ? 

In my judgment, the period of limitation prescribed in 
the amendment would have no application to actions brought 
by the Government against either the short-line railroads or 
the shippers upon the notes described. As stated in Missours, 
Kansas and Texas Railway Company v. Harriman, 227 


U. S. 657, 672: 


“The policy of statutes of limitation is to encourage 
promptness in the bringing of actions, that the parties shall 
not suffer by loss of evidence from death or disappearance of 
witnesses, destruction of documents, or failure of memory.” 


The general rule is that, unless Congress has clearly mani- 
fested an intention that it shall be bound, the United States, 
when asserting rights as a sovereign government, is not 
bound by statutes of limitation. United States v. Nashville, 
etc., Railway Company, 118 U.S. 120, 125. : 

Thus, in Dupont v. Davis, 264 U. S. 456 (1924), the 
Supreme Court held, in an action by the Government against 
a shipper for services rendered during the period of Federal 
control, that the three-year period of limitation under section 
424 of the Transportation Act, 1920 (41 Stat. 491-492) 
(which added a new paragraph to section 16 of the Inter- 
state Commerce Act and fixed the period within which car- 
riers subject to the Transportation Act might bring actions 
at law for the recovery of their charges), did not apply to 
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the Director General of Railroads, such an action being one 
on behalf of the United States in its governmental capacity 
and hence subject to no time limitation, in the absence of a 
contrary congressional enactment. 

In the amendment under consideration, however, Congress 
has manifested an intention to limit the time within which 
actions, within the scope of the amendment, may be brought 
by the Government. 

Section 202 of the Transportation Act, 1920 (41 Stat. 459), 
provides that: 

“The President shall, as soon as practicable after the ter- 
mination of Federal control, adjust, settle, liquidate and 
wind up all matters, including compensation, and all ques- 
tions and disputes of whatsoever nature, arising out of or 
incident to Federal control.” (Italics mine.) 

Acting under this authority to “adjust, settle, and liqui- 
date” all questions and disputes arising out of, or incident 
to, Federal control of railroads, the Director General ac- 
cepted the notes in leu of payment of the claim. His— 
acceptance of the notes was the substitution for the old con- 
tractual debts of new agreements to pay them. Anson on 
Contract, sec. 427, p. 498. The old debts constitute sufficient 
legal consideration for the new promises created by the notes. 
Shepherd v. Thompson, 122 U.S. 2381, 235. 

The giving and acceptance of a note for a claim may be 
either in absolute satisfaction of the claim, or only a con- 
ditional payment of it, depending upon the understanding 
between the parties. Anson on Contract, sec. 427, p. 493; 
Williston,’ Contracts, sec. 1922, Vol. III, p. 3265. Your 
letter does not indicate what understanding was had between 
the Director General and the shippers who gave the notes. 

Where a negotiable instrument is taken in leu of pay- 
ment, the almost universal presumption of law is that the 
parties intended it to be only a conditional discharge and 
payment, and, unless the contrary is clearly intended, it so 
operates. Tobey v. Barber, 5 Johns (N. Y.), 68, 72; The 
Kimball, 3 Wall., 37, 45; Segrist v. Crabtree, 181 U. S. 287, 
290; Williston on Contracts, sec. 1922, Vol. III, p. 32653. 
Anson on Contract, sec. 427, pp. 493, 494. 
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Whatever the understanding between the parties as to 
whether they were received in absolute or only conditional 
payment, the notes operate to extend until their maturity, 
the period for the payment of the debts for which they were 
respectively given. Zhe Kimball, 3 Wall. 37, 45. 

Indeed, if action were brought on the original claims 
before the maturity of the notes, proof of the acceptance 
of the notes apparently would be a good defense, for the 
acceptance of a note in conditional payment of a claim 
“ operates as a suspension of the creditor’s right to sue until 
the maturity and dishonor of the instrument.” Black v. 
ZLacharie, 3 How. 482, 510; Wheeler v. Warner, 47 N. Y. 519, 
520; Metzerott v. Ward, 10 App. D. C. 514, 521; Walleston 
on Contracts, sec. 1923, Vol. III, p. 3269. 

If a note be not paid at maturity, the right of action 
upon the claim, in conditional payment of which it was 
given, thereupon revives, and the note is thereafter held as 
security. Welliston, Contracts, sec. 1922, Vol. III, p. 3265. 

In such event an action upon the security held for pay- 
ment of the debt would not be barred by the statute of limi- 
tations applicable to an action upon the original debt, but 
only by the expiration of the period prescribed in the statute 
applicable to the security, that is, the period in the statue 
governing actions on promissory notes. Hulbert v. Clark, 
128 N. Y. 295; Thayer v. Mann, 19 Pick. (Mass.) 535. 

Some of the notes under consideration are demand notes. 
The statute of limitations begins to run against an action 
on a demand note from the date of the note; for the right 
of action accrues as soon as the note is delivered. Bartlett 
v. Rogers, Fed. Cas. No. 1,079, 2 Fed. Cas. 977; Wheeler v. 
Warner, 47 N. Y. 519, 520; Little v. Blunt, 9 Pick. (Mass.) 
488, 490; Bouvier, Law Dict. vol. 2, p. 2,000. Therefore the 
effect of the giving and acceptance of even a demand note 
would be to extend, for the period prescribed by the statute 
applicable to promissory notes, the time within which an 
action could be commenced on the claim. 

In the case of Sumner v. Sumner, 1 Met. (42 Mass.) 394, 
an action of assumpsit to recover for services rendered, a 
note had been given in recognition and settlement of the 
claim. The note was subsequently returned to the maker. 

52915°—29—voL 3515 
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In reversing judgment for plaintiff, because of error in the 
charge to the jury, the appellate court, however, remarked 
(p. 397): 

“ TIad this note been retained by the plaintiff, it would of 
ttself have furnished a good cause of action, and all ques- 
tions as to the statute of limitations would have been 
avoided.” (Italics mine.) 

In Atlantic Trust Co. v. Woodbridge Canal & Irrigation 
Co., 86 Fed. 975, 982, the court considered claims for services 
in keeping in repair the canals of the Woodbridge Co. 
When the claims were before the court the two-year statu- 
tory period applicable to actions on a contract, obligation, 
or liability not founded upon an instrument in writing had 
already elapsed. It was contended that the claims were 
therefore barred. The court held that, as the indebtedness 
was evidenced by certain “time checks,” the statute pleaded 
was inapplicable, and that the four-year statute of limita- 
tions relating to actions upon a contract, obligation, or lia- 
bility “founded upon an instrument in writing” applied. 
As the time prescribed by that statute had not expired the 
creditor was allowed to recover. _ 

The policy of the statute of limitations no longer applied 
when the notes were given. The liability of the debtors was 
thereby acknowledged by new promises in writing and the 
respective amounts of their indebtedness liquidated. There- 
after there was no necessity for protection against loss of 
evidence, destruction of documents, or failure of memory. 

Aside from the general principles of law, upon which my 
conclusions are based, it may be—thougn not here decided— 
that the period of limitation is inapplicable to notes of the 
short-line railroads for the further reason that Congress may 
have intended the amendment to apply only to actions and 
claims “for services rendered ” to shippers. Whether the 
quoted words are meant to include the type of services which 
the Director General rendered the short-line railroads is 
arguable. It would seem, however, from the report of the 
House Committee on Interstate and Foreign Commerce 
(Rep. No. 1214, May 14, 1926, 69th Cong., 1st sess.) upon 
the pxoposed bill (H. R. 12065) that the settlement of ship- 
pers’ debts to the Railroad Administration was the purpose 
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of the amendment; for on pages 8 and 9 of the report the 
following appears: 

“The purpose is to fix a statute of limitation to run 
against the United States Railroad Administration in the 
bringing of suits and claims against shippers arising during 
the period of the operation of the railroads of the country by 
the Government. 


* * * y * ae 


“The committee felt that as there are claims owing the 
Railroad Administration, that action thereon should be 
brought in the immediate future, not only in justice to the 
shipper, but in order to expedite the liquidation of the affairs 
of the Railroad Administration.” 

Although no case has been found in which action was 
brought on a note given for a debt, and in which it was 
held that the plea of the statute of limitations applicable 
to the original debt was not a good defense, nevertheless, 
the principles stated in the authorities cited dispose of this 
case. 

The period of limitation prescribed by the statute here 
under consideration applies by its terms to actions for the 
recovery of charges for services rendered. An action on a 
promissory note is not within the letter of the statute, even 
though the consideration for the note was such a claim for 
services. The cause of action in one case is different from 
that in the other, and the nature of the cause of action is 
the thing which determines the applicability of a statute of 
limitations. 

In the present case it appears that some notes taken from 
shippers before the passage of this statute do not fall due 
until after the expiration of 90 days from the passage of 
the Act. No suits may be maintained on such notes until 
they mature, and by that time, if this statute applies, the 
suits would be barred. This is a result which Congress 
could not have intended, and fortifies the conclusion I have 
reached that the limitation in question does not apply to 
suits on promissory notes. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 
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CUSTOMS LAWS—FREIGHT LIENS ON MERCHANDISE 
ILLEGALLY IMPORTED 


When, as a result of the shipper’s fraud, a carrier innocently brings 
into this country a shipment in which intoxicating liquor is con- 
cealed and which is seized, forfeited, and sold under the provisions 
of the Tariff Act of 1922, the carrier has a right to collect from the 
shipper the freight specified in its contract and it has a lien there- 
for upon the shipment under section 613 of said Act. 

Section 613 of the Tariff Act of 1922 (42 Stat. 986) does not vest in 
the Secretary of the Treasury, to the exclusion of the courts, the 
power to determine the validity of carriers’ liens for freight on 
merchandise imported into the United States in violation of the 
customs laws. | 

DEPARTMENT OF JUSTICE, 


June 21, 1927. 

Sir: I have the honor to respond to your letter of August 
5, 1926, as supplemented by your letter of October 27, 1926, 
yequesting my opinion upon two questions, the first of which 
is whether liens for freight on merchandise imported into 
the United States in violation of the customs laws come 
within the purview of subsection 2 of section 613 of the 
Tariff Act of 1922 (42 Stat. 858, 987, c. 356, Title IV, Part 5). 

As appears from your letter of August 5, 1926, and its 
accompanying papers, this question has arisen in connection 
with the unlawful importation of intoxicating liquors into 
this country under the following circumstances: Shippers 
in Canada tender to carriers what appear to be shipments 
of hay, or sardines, or other commodities which may law- 
fully be imported into the United States, and fraudulently 
represent to the carriers that the shipments consist entirely 
of such commodities, when, as a matter of fact, intoxicating 
iquors are concealed therein. The carriers accept the ship- 
ments in good faith as shipments of commodities which may 
Jawfully be brought into this country, without any reason 
to believe that they contain intoxicating liquors. After the 
shipments enter the United States they are seized by customs 
officers and in due course forfeited under the customs laws. 
The lawful commodities are invariably sold following their 
forfeiture. The liquors are usually destroyed, but occasion- 
ully they, too, are sold. 
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It has been the practice of your Department in such cases 
to compute the freight which should be paid the carrier 
from the proceeds of the sale of a forfeited shipment on the 
basis of the actual quantity of the lawful commodity con- 
tained therein. The carriers contend that they should also 
be allowed freight on the liquors as such, or, if that is denied 
them, that the freight should be computed at the rate fixed 
for the lawful commodity on the basis of the weight of the 
entire shipment. 

Your question is, therefore, much less general than it 
appears. It really is, To what freight is a carrier entitled 
under section 613, Title IV, of the Tariff Act of 1922, when, 
as a result of the shipper’s fraud, it innocently brings into 
this country a shipment in which intoxicating liquors are 
concealed and which is seized, forfeited, and sold under the 
provisions of the Tariff Act? 

The Tariff Act prohibits the importation of intoxicating 
liquors without a permit from the Commissioner of Internal 
Revenue and provides that liquors so imported “shall be 
seized and forfeited in the same manner as for other viola- 
tions of the customs laws” (Title I, schedule 8, paragraph 
813). It thus expressly subjects such liquors to its general 
provisions respecting seizures and forfeitures contained in 
Title IV. Section 401, Title IV, defines the term “ merchan- 
dise,” as used in that title, as including merchandise the im- 
portation of which is prohibited, and section 564 provides: 

“ Liens.—That whenever a collector of customs shall be 
notified in writing of the existence of a lien for freight, 
charges, or contribution in general average upon any im- 
ported merchandise sent to the appraiser’s store for exam- 
ination, entered for warehousing or taken possession of by 
him, he shall refuse to permit delivery thereof from public 
store or bonded warehouse until proof shall be produced 
that the said lien has been satisfied or discharged. * * * 
If merchandise, regarding which such notice of lien has been 
filed, shall be forfeited or abandoned and sold, the freight, 
charges, or contribution in general average due thereon shall 
be paid from the proceeds of such sale in the same manner as 
other lawful charges and expenses are paid therefrom.” (42 
Stat. 978.) 
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Section 613, to which you refer in your leiter, reads as 
follows: 


“ Disposition of proceeds—Any person claiming any 
vessel, vehicle, merchandise, or baggage, or any interest 
therein, which has been forfeited and sold under the provi- 
sions of this Act, may at any time within three months after 
the date of sale apply to the Secretary of the Treasury if 
the forfeiture and sale was under the customs laws, * * * 
for a remission of the forfeiture and restoration of the pro- 
ceeds of such sale, or such part thereof as may be claimed by 
him. Upon the production of satisfactory proof that the 
applicant did not know of the seizure prior to the declara- 
tion or condemnation of forfeiture, and was in such circum- 
stances as prevented him from knowing of the same, and 
that such forfeiture was incurred without any willful negli- 
gence or intention to defraud on the part of the applicant, 
the Secretary of the Treasury * * * may order the pro- 
ceeds of the sale, or any part thereof, restored to the applli- 
cant, after deducting the cost of seizure and of sale, the 
duties, if any, accruing on the merchandise or baggage, and 
any sum due on a lien for freight, charges, or contribution 
in general average that may have been filed. If no appli- 
cation for such remission or restoration is made within three 
months after such sale, or if the application be denied by 
the Secretary of the Treasury, * * * the proceeds of 
_sale shall be disposed of as follows: 
~“(1) For the payment of all proper expenses of the pro- 
ceedings of forfeiture and sale, including expenses of seizure, 
maintaining the custody of the property, advertising and 
sale, and if condemned by a decree of a district court and a 
bond for such costs was not given, the costs as taxed by the 
court; 

“(2) For the satisfaction of liens for freight, charges, and 
contributions in general average, notice of which has been 
filed with the collector according to law; 

“(3) For the payment of the duties accruing on such: 
merchandise or baggage, if the same is subject to duty; and 

“(4) The residue shall be deposited with the Treasurer of 
the United States as a customs or navigation fine.” 

The Tariff Act thus manifests a plain intention that what- 
ever lien a carrier of imported merchandise, including in- 
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toxicating liquors, may have thereon for its freight charges, 
shall not be destroyed by the seizure, forfeiture, and sale of 
the merchandise for a violation of the customs laws, but 
shall be transferred to and paid from the proceeds of the 
sale. Whether the carrier has a lien in a given case and 
for what charges, the Tariff Act does not purport to de- 
termine. The answer to that question must be found in the 
general law. 

In the absence of statute otherwise providing, the carrier’s 
lien is nothing more or less than the right to retain posses- 
sion of a shipment until its lawful charges for transporting 
it are paid. (Hutchison on Carriers, 2d edition, section 
476; Schouler, Bailments and Carriers, 3d eclition, sections 
548-545; Wabash R. R. Co. v. Pearce 192 U.S. 179, 187.) 
Loss of possession by reason of a seizure by the Government 
under the customs laws does not, however, terminate the lien, 
for, as above seen, the Tariff Act in effect provides that the 
lien ‘shall persist and be satisfied out.of the proceeds of the 
sale of the shipment following its forfeiture. The question 
under consideration is accordingly narrowed down to this; 
What claim for freight charges has a carrier against a ship- 
per where the carrier in good faith accepts and transports 
a shipment as comprising a lawful commodity when, as a 
matter of fact, the shipper has fraudulently concealed therein 
a commodity which can not lawfully be transported. 

The general rule is that where, because of misrepresenta- 
tions of the shipper with respect to the character of the ship- 
ment, the carrier is led to fix a lower rate than that to which 
it is entitled on the goods it actually carries, it has the right 
to the higher rate and may hold the goods until it is paid. 
Ray, Freight Charges, p. 878; Smith v. Findley, 34 Kans. 
316; Illinois Central Rk. R. Co. v. Settz, 214 Ill. 350, 854- 
355; Fry v. Louisville, New Albany & Chicago Ry. Co. 
103 Ind. 265; Mo., Kans. & Tex. R. Rk. Co. v. Trinity County 
Lumber Co. 1 Tex. Civ. App. 553. But the rule applies only 
where the higher rate is one which the carrier could lawfully 
liave fixed had it known of the true nature of the shipment. 
Thus, in Michie on Carriers, section 1517, it is stated: . 


“ Misclassification—Fraudulent misclassification.—If ‘the 
consignor falsely represents to the common carrier that the 
good which he desires to ship are of a certain kind, and 


232 Freight Liens—Merchandise Illegally Imported. 


the carrier, without notice or knowledge that they are of 
a different kind, accepts the goods and fixes and accepts the 
freight and delivers to the consignor a bill of lading on the 
basis that the goods are of the character stated by the 
consignor when in fact the goods are of an entirely different 
character, upon which the carrier would be lawfully entitled 
to charge a higher rate of freight, the carrier may, upon 
discovering this fact before the goods are delivered to the 
consienee at the place of destination, charge the excess of the 
freight against the goods and hold the shipment unti! the 
additional charges are paid.” (Emphasis supplied.) 

Upon the same subject, Schouler in his work on Bailments 
und Carriers, 3d edition, section 539, observes that in the 
event of such misrepresentation the carrier may recover his 
“regular and proper charges.” 

Under the facts giving rise to the present inquiry, the 
transportations included intoxicating liquors which had been 
imported into the United States without a permit from the 
Commissioner of Internal Revenue. The transportations of 
such liquors were accordingly in violation of law, and no 
regular, proper, or lawful charges therefor could have been 
fixed by the carriers had they been aware of the true char- 
acter of the shipments. Manifestly, the misrepresentation 
and concealment practiced by the shippers could not confer 
upon the carriers a lien for freight which would not be 
due had the shippers fully disclosed the presence of the 
intoxicating liquors, and in the absence of such a lien section 
618, supra, obviously has no application. 

But the contract between the carrier and the shipper in 
such case is for the carriage of a commodity which may law- 
fully be imported into and transported within the United 
States. So far as the carrier is concerned, the contract is 
tainted with no illegality, and the consignor will not be 
permitted to take advantage of his own fraudulent act to 
defeat or diminish the carrier’s claim for compensation in 
accordance with such contract. He is estopped to deny the 
truth of the representations made by him upon which such 
compensation was fixed. Ray, Freight Carriers, pp. 212- 
213; Hutchinson on Carriers, 2d edition, sections 211-212. 

That the contract rate is recoverable in such circumstances 
was held in Clemons v. Payne, Director General, 26 Ga. App. 
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142. In that case the defendants delivered to the Director 
General at a point without the State of Georgia for trans- 
portation by railroad to named consignees within that State 
shipments which were described by the defendants as 
“barrels of roofing pitch.” Hidden in the barrels, however, 
were bottles of whisky upon which roofing pitch had been 
poured so as effectually to conceal them. Upon arrival at 
their destination but before delivery the shipments were 
seized by officers of the law. The Director General subse- 
quently brought suit to recover the freight charges for the 
transportations, setting up in his petition the rates both for 
roofing pitch and for “whisky in glass.” A demurrer to 
the petition was overruled, and the defendants having 
elected to stand on their demurrer, final judgment was 
entered for the Director General. The defendants there- 
upon took the case to the Court of Appeals for review. 
Pointing out that the transportation of the whisky into the 
State of Georgia contravened the Reed Amendment, the 
Court of Appeals declared that any contract by a common 
carrier and a shipper which was in violation of the terms of 
that Federal statute would be illegal and void, whether the 
contract were express or implied and whether a fraud were 
thereby perpetrated by the shipper upon the carrier or not. 
It accordingly held that the Director General could not 
recover upon his claim for transportating the whisky. Re- 
garding the claim for freight upon the shipment as roofing 
pitch, however, the court said (pp. 145-147) : 

“We think, however, that the plaintiff would have the 
right to recover the rate of freight for the transportation of 
‘roofing pitch.’ The contract was for the transportation of 
roofing pitch. The common carrier undertook to transport 
this substance to the consignee. If the freight had been 
lost in transportation, the shipper or consignee, under the 
allegations of these petitions, would have been estopped 
from denying the character of the shipment transported. 
The carrier executed the contract, or at least completed it 
so far as permitted to do so. The defendants made the ship- 
ments with the knowledge that they were perpetrating a 
fraud on the common carrier and were violating the law. 
The common carrier, without the slightest knowledge of the 
perpetration of such fraud, undertook, in good faith, to 
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make the transportation of roofing pitch. It would be 
contrary to the fundamental principles of right and justice 
to permit the defendants to benefit by their own wrong and 
to obtain the services of the common carrier without re- 
muneration. * * * True, it is a well-established prin- 
ciple of law that where representations are made by the 
consignor or shipper that the goods are one thing when in 
fact they are another the carrier may collect the proper 
rate. This is true only when the proper rate on the actual 
shipment, under the circumstances surrounding the trans- 
portation, can be lawfully collected by the carrier. In other 
words, the carrier is entitled to collect the actual rate for the 
actual shipment before the goods are delivered to the con- 
signee at the place of destination, or may hold the shipment 
until the additional charges are paid, but certainly this 
would not give the right to the carrier to collect the rate on 
a shipment which it could not lawfully make. As the peti- 
tions alleged that there was an agreement or conspiracy on 
the part of the defendants to commit this fraud in the ship- 
ment, we are of the opinion that the carrier, under the 
allegations of the petitions, would have the right to recover 
the rate of freight for the shipment of roofing pitch, 
although, as a matter of fact, the shipments were whiskey, 
and, for this purpose, to file suit against the parties partici- 
pating in the fraud.” 

_ In my opinion, the foregoing views of the Georgia Court 
of Appeals contain a correct exposition of the law deter- 
minative of your first question. As stated by that court, 
the carrier’s right to collect from the shipper the freight 
specified in the contract is not impaired by the fraudulent 
act of the shipper in concealing in the shipment a commodity 
which could not lawfully be transported. Being entitled 
to such freight, the carrier has a lien therefor upon the ship- 
ment which section 613, supra, provides shall be paid out of 
the proceeds of the sale of the shipment following its 
forfeiture. 

Your second question, as disclosed by your letter of October 
27, 1926, is whether under section 613 you have exclusive 
power to hear, determine, and direct the payment of a 
earrier’s claim for freight in cases of the kind involved in 
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your first question. Of course, if your power in that regard 
is exclusive then the court which renders the decree of for- 
feiture and orders the sale of the forfeited property has no 
such power. In my opinion, your question must be answered 
in the negative. 

It is a general rule of law that a court having jurisdic- 
tion of a condemnation proceeding, as the result af which a 
fund is brought into court, has inherent: power, as an inci- 
dent to its jurisdiction of the principal cause, to decree a 
distribution of the fund, and, to that end, to hear and de- 
termine all claims thereto. McLane v. United States, 6 Pet. 
404, 424; The Josefa Segunda, 10 Wheat. 312, 322; United 
States v. Fifty Thousand Cigars, Fed. Cas. No. 4782; Hooper 
v. Fifty-One Casks of Brandy, Fed. Cas. No. 6674; E'a parte 
Cahoone, Fed. Cas. No. 8064; Robinson v. Hook, Fed. Cas. 
No. 11956; Bradley v. United States, 12 Ct. Cls. 578, 589. 
‘The rule was early applied by the Federal courts in the con- 
struction of provisions of the Act of March 2, 1799. (c. 22, 
1 Stat. 627), for the distribution of the proceeds of forfeiture 
sales under the customs laws. Section 89 of that Act, refer- 
ring to seizures and forfeitures thereunder, declared that: 
' “The collector, within whose district the seizure shall be 
made, or forfeiture incurred, is hereby enjoined to cause 
suits for the same to be commenced without delay, and prose- 
cuted to effect; and 1s moreover authorized to receive from 
the court within which such trial is had, or from the proper 
officer thereof, the sum or sums so recovered, after deducting 
all proper charges to be allowed by the said court, and on 
receipt thereof the said collector shall pay and distribute the 
same without delay, according to law, * * *.” 

Section 90 provided that the forfeiture sales should be 

conducted by the marshal, or other proper officer of the court, 
and that— 
“the amount of such sales, deducting all proper charges, 
shall be paid within ten days after such sale by the person 
selling the same, to the clerk or other proper officer of the 
court directing such sale, to be by him, after deducting the 
charges allowed by the court, paid to the collector of the 
district in which such seizure or forfeiture has taken aii 
as herein before directed.” 
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Section 91 provided: 

“That all fines, penalties and forfeitures recovered by 
virtue of this act (and not otherwise appropriated) shall, 
after deducting all proper costs and charges, be disposed 
of as follows: One moiety shall be for the use of the United 
States and be paid into the Treasury thereof by the collector 
receiving the same; the other moiety shall be divided he- 
tween, and paid in equal proportions to, the collector and 
naval officer of the district and surveyor of the port wherein 
the same shall have been incurred, * * *.” 

A proviso to this last section declared, however, that in 
all cases where such penalties, fines, and forfeitures were 
recovered in pursuance of information given to the collector 
by any person other than the naval officer or surveyor of 
the district, one-half of the moiety which would otherwise 
vo to the three officers named should be given to the informer 
and the balance of such moiety distributed among the said 
officers. 

The effect of section 89 came before the court for con- 
sideration in Westcot v. Bradford, Fed. Cas. No. 17429. 
‘That was a petition by an informer for a share in the pro- 
ceeds of the sale of certain vessels and cargo forfeited for 
violation of the customs laws. The petitioner’s claim was 
contested by the collector of customs, who asserted, among 
other things, that the court had no jurisdiction to determine 
how such proceeds should be distributed, as that duty was de- 
volved by section 89 exclusively upon the collector. Pass- 
ing upon that contention in an appeal by the collector from 
a decree in favor of the petitioner, Mr. Justice Washington, 
sitting on circuit, said (p. 739) : 

“The next objection is to the power of the district court 
to direct a distribution of the proceeds of the forfeited 
articles remaining in the registry. That courts of common ° 
law as well as courts of equity and of admiralty possess a 
controlling power over money brought into those courts 
respectively by their process is undeniable. It 1s every day’s 
practice in the common law courts, upon rules to show cause, 
or upon motion, to examine into and decide the claims of 
third persons to money levied under execution, and paid into 
court. The. same control is exercised by the court of 
admiralty over moneys in the registry, as upon petition of 
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material men and privileged creditors, to be paid out of 
such fund, although it was brought in upon the suit of other 
creditors. Zhe Jerusalem (Case No. 7,294); Ex parte Lewis 
(Id. 8,310) ; Gardner v. The New Jersey (Id. 5,233); The 
Favourite, 2 C. Rob. Adm. 232; The John, 3 C. Rob. Adm. 
288. But the main strength of the objection, as I understand 
it, rests upon the peculiar expressions of the eighty-ninth 
section of the collection law of March 2, 1799, c. 128 (1 
Story’s Laws, 573; 1 Stat. 695, c. 22), which authorizes the 
collector to receive from the court or its officer, the sums 
recovered or collected, after costs and charges deducted, and 
enjoins upon him the duty of making the distribution. This 
is considered by the counsel as being imperative on the court, 
and ousts its general jurisdiction to direct the distribution. 
I think there is no ground for this argument. The above 
section merely points out the officer who is to receive the 
money from the court, and who is to distribute it, where no 
dispute exists respecting the distribution. But the jurisdic- 
tion of the court to examine into contested claims to the 
money, whilst under its control, and to direct the collector 
in what manner it is to be distributed, is not taken away, 
or even impliedly affected.” | 

A similar conclusion was reached in Robinson v. Hook, 
supra. In that case, which was also an informer’s suit, Mr. 
Justice Story observed (p. 1019) : 

“The collection act of 1799, c. 128, sec. 89, provides that 
the proceeds of all seizures, after condemnation by the court, 
shall be paid over to the collector, and he is directed to pay 
and distribute the same according to law. But this does not 
take from the court the right to ascertain who are the parties 
entitled to distribution, or clothe the collector with any such 
authority. He is a mere ministerial officer, who is to dis- 
tribute the forfeiture under the direction and supervision of 
the court.” 

See also Hooper v. Fifty-one Casks of Brandy, Fed. Cas. 
No. 6674, and Unzted States v. Fifty Thousand Cigars, Fed. 
Cas. No. 4782, in each of which the jurisdiction of the court 
under the Act of 1799 to pass upon the claims of informers 
was upheld. 

Subsequent Acts of Congress, placing an embargo upon 
the clearance of vessels for foreign ports, or dealing with 
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the collection of duties, provided that all forfeitures in- 
curred thereunder should be distributed according to the 
provisions of the Act of March 2, 1799. (Act of January 
9, 1808, c. 8, sec. 6; 2 Stat. 453, 454; Act of May 28, 1830, c. 
147, sec. 7; 4 Stat. 409, 411.). 

By the first section of the Act of March 2, 1867 (c. 188, 
14 Stat. 546), entitled “ An Act to regulate the dispositicn of 
the proceeds of fines, penalties and forfeitures incurred un- 
der the laws relating to the customs, and for other purposes,” 
it was provided: 

“That from the proceeds of fines, penalties, and forfeit- 
ures incurred under the provisions of the laws relating to 
the customs, there shall be deducted such charges and ex- 
penses as are by law in each case authorized to be deducted; 
and in addition” (certain duties) “which shall be credited 
in the accounts of the collector as duties received, and the 
residue of the proceeds aforesaid shall be paid into the 
Treasury of the United States, and distributed, under the 
direction of the Secretary of the Treasury” (to the United 
States, to informers, and to certain officers of the United 
States). | 

In United States v. George, Fed. Cas. No. 15197, the 
question was whether the court had jurisdiction under the 
statute last quoted to decree a distributive share of the pro- 
ceeds of the sale of property forfeited for violation of the 
customs laws to one claiming to be an informer. The United 
States attorney contended that the court had no such juris- 
diction, as under the statute the Secretary of the Treasury 
had exclusive power to determine who was the informer. 
In an opinion overruling that contention, Judge Blatchford 
said (p. 1274): 

“In respect to forfeitures for breaches of the act of 1799 
the provision of that act, which requires the payment by the 
court to the collectar, of the net proceeds of such forfeitures, 
is not inconsistent with, or supplied by, any provision of the 
act of 1867. In respect to such net proceeds the proper con- 
struction of the act of 1867 is that the court is still to pay 
to the collector, under the 89th and 90th sections of the act 
of 1799, the amount recovered, after deducting all proper 
charges allowed by the court. The collector is then to de- 
duct, in proper cases, the amount representing duties, named 


The Secretary of the Treasury. 239 


in the act of 1867, and any other lawful charges, and is to 
pay the residue into the Treasury of the United States. 
There is nothing in the act of 1867 which takes away the 
right given to the collector, by the act of 1799, to receive from 
the court the proceeds of forfeitures for breaches of that 
act. * * * The effect of the change made by the act of 
1867, in regard to the channel of distribution, is merely to 
substitute the Treasury of the United States for the coffers 
of the collector, as a place of deposit for the money, when 
nothing is left to be done in regard to it but to distribute it, 
and to substitute the Secretary of the Treasury for the col- 
lector, as the ministerial agent of distribution.” 

After referring with approval to the cases hereinbefore 
cited as upholding the jurisdiction of the courts to adjudicate 
the claims of informers under the Act of 1799, Judge Blach- 
ford further stated: 

“ This jurisdiction being well established, there is nothing 
in the act of 1867 which takes it away, or which confers 
on the Secretary of the Treasury any more power to decide 
clisputed claims to the fund than the collector had under the 
act of 1799. The judicial tribunal which has the custody of 
the fund, is the proper forum to entertain and decide dis- 
putes as to shares in the fund, and to direct how it shall be 
distributed, and to what persons, under the act of 1867, 
under the direction of the Secretary of the Treasury, as a 
ministerial officer.” 

Section 1 of the Act of 1867, supra, was carried into the 
Revised Statutes as section 3090 without any change material 
here. In so far as it authorized the payment to informers 
and officers of the United States of a share in the proceeds 
of the sale of forfeited property, section 3090 was impliedly 
repealed by the Act of June 22, 1874 (c. 391, 18 Stat. 186), 
which substituted for the payment of such distributive shares 
the payment of compensation out of money appropriated for 
that purpose. Section 3090 was subsequently expressly 
repealed zn toto by section 642 of the Tariff Act of 1922. 
cloubtless because superseded by section 613 of that Act. 

In view of the construction thus affixed to the earlier stat- 
utes providing for the payment of informers’ shares out of 
the proceeds of sale of property forfeited under the customs 
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laws, I see nothing in section 618 of the Tariff Act of 1922 
to deprive the court having jurisdiction of the forfeiture pro- 
ceeding of the power to adjudicate liens for freight which 
may be asserted against the fund resulting from the sale of 
the forfeited property. Section 613 provides, in substance, 
that upon an application to the Secretary of the Treasury, 
within three months after the date of the sale of property 
forfeited under the Act, for a remission of the forfeiture in 
whole or in part, the Secretary may, upon satisfactory proof 
that certain conditions exist, order a restoration to the ap- 
plicant of the proceeds of sale, in whole or in part, “ after 
deducting the cost of seizure and of sale, the duties, if any, 
accruing on the merchandise or baggage, and any sum due on 
a lien for freight, charges, or contribution in general average 
that may have been filed’; and that if such an application 
is not made, or is denied, the proceeds of sale shall be dis- 
posed of (1) for the payment of the expenses of the proceed- 
ing of forfeiture and sale and court costs, (2) for the satis- 
faction of liens for freight, charges, and contributions in 
general average, notice of which has been filed with the col- 
lector according to law, (8) for the payment of duties, and 
(4) by the deposit of the residue with the Treasurer of the 
United States. Although providing for the deduction of the 
amount of liens for freight, or for the payment of such liens 
out of the proceeds of sale, the statute contains no express 
delegation of authority upon the Secretary to determine 
whether such a lien exists. And if, as held in United States 
v. George, supra, the provision of the Act of 1867, that in- 
formers’ claims should be paid out of the proceeds of for- 
feiture sales distributed ‘“ under the direction of the Secre- 
tary of the Treasury,” did not confer upon the latter officer 
jurisdiction to determine the validity of such claims, there 
would seem to be no rational basis for concluding that section 
613 of the Tariff Act of 1922 impliedly vests in the Secretary, 
to the exclusion of the courts, the power to determine the 
validity of claimed liens for freight. 

The fact that such liens are required to be filed with the 
collector does not, in my opinion, alter the situation. Under 
a similar psdvision in prior laws (Act of Mar. 2, 1867, c. 
188, sec. 3, 14 Stat. 546, 547; sec. 2981 R. S.; Act of June 
10, 1880, c. 190, sec. 10, 21 Stat. 173, 175), the courts did 
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not hesitate to pass upon claims based upon such liens. 
United States v. Fifty-three Bales of Rags, Fed. Cas. No. 
15097; Two Hundred and Fifty Tons of Salt, 5 Fed. 216, 
218; Sta Hundred Tons of Iron Ore, 9 Fed. 595, 598; Wyman 
v. Lancaster, 32 Fed. 720. At most that requirement creates 
a condition precedent to the allowance of such liens. It can 
not reasonably be construed as vesting in an administrative 
official the exclusive power to hear and determine claims, 
based upon such liens, to share in the fund arising from the 
sale of forfeited merchandise after its judicial condemnation. 

Section 613 undoubtedly contemplates that the proceeds 
of forfeiture sales under the Tariff Act shall come into the 
possession of the Secretary of the Treasury in order that he 
may, upon proper application and proof, restore them to the 
applicants after making the prescribed deductions, or may 
disburse them in the manner provided in the statute. There 
is, however, no inconsistency between the power thus given 
the Secretary to restore or disburse the proceeds of such 
sales and the power of the court in the forfeiture proceeding 
to entertain and direct the payment of carriers’ claims to 
liens for freight. In effect, the exercise of the judicial 
power is merely to establish one of the deductions which the 
Secretary must make from the proceeds of the forfeiture, 
before restoring them to the claimant, or one of the pay- 
ments that he must make therefrom before depositing them 
with the Treasurer as a customs fine. 


Respectfully, 
JOHN G. SARGENT. 
To the SECRETARY OF THE TREASURY. 





REVIVAL OF INSURANCE UNDER SECTION 305 OF THE 
WORLD WAR VETERANS’ ACT, AS AMENDED 


By the proviso to section 305 of the World War Veterans’ Act, as 
amended, the revival of insurance takes place upon the occurrence 
of the death or the permanent and total disability of the insured and 
not when the Director of the Veterans’ Bureau decides that the 
insurance is again in effect or pays the first installment. 


DEPARTMENT OF JUSTICE, 
June 22, 1927. 
Str: I have the honor to acknowledge receipt of your 
letter of February 19, 1927, in which you request my opinion 


as ta the proper interpretation of the proviso of section 305 
52915°—29—-voL 3516 
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of the Act of June 7, 1924 (ch. 320, 43 Stat. 626) as amended 
by section 16 of the Act of July 2, 1926 (ch. 728, 44 Stat. 
799). Section 16 is as follows: 

Sec. 16. That section 305 of the World War Veterans’ Act, 
1924, approved June 7, 1924, is hereby amended to read as 
follows: 

“<Src. 305. Where any person has heretofore allowed his 
insurance to lapse, or has canceled or reduced all or any part 
of such insurance, while suffering from a compensable dis- 
ability for which compensation was not collected and dies 
or has died, or becomes or has become permanently and 
totally disabled, and at the time of such death or perma- 
nent total disability was or is entitled to compensation 
remaining uncollected, then and in that event so much of 
his insurance as said uncollected compensation, computed in 
all cases at the rate provided by section 302 of the War 
Risk Insurance Act as amended December 24, 1919, would 
purchase if applied as premiums when due, shall not be con- 
sidered as lapsed, canceled, or reduced; and the United 
States Veterans’ Bureau is hereby authorized and directed 
to pay to said soldier, or his beneficiaries, as the case may 
be, the amount of said insurance less the unpaid premiums 
and interest thereon at 5 per centum per annum, compounded 
annually in installments, as provided by law: Provided, ‘That 
insurance hereafter revived under this section and section 309 
by reason of permanent and total disability or by death of 
the insured shall be paid only to the insured, his widow, 
child or children, dependent mother or father, and in the 
order named, unless otherwise designated by the insured 
during his lifetime or by last will and testament.’ ” 

_ The proviso which was added by the Act of July 2, 1926, 

applies only to insurance revived after that date, and to 
determine the application of the proviso it is necessary to 
know when the insurance is revived, and that involves an 
inquiry into what constitutes revival within the meaning of 
the proviso. 

The general counsel of the Veterans’ Bureau has reached 
the conclusion that insurance is revived after July 2, 1926, 
so as to be subject to the proviso restricting the class of 
beneficiaries, only in those cases where the insurance has 
matured or matures either by death or permanent and total 
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disability occurring after July 2, 1926. It has also been 
suggested that the insurance is not revived until the director 
of the bureau has determined the fact of revival, and if his 
decision is made after July 2, 1926, the insurance may be said 
to be revived after that date, although the events prescribed 
in the statute giving rise to the right of reinstatement have 
all occurred prior to that date. A third suggestion is made 
that the revival does not take place until the payment of the 
first installment of the proceeds of the insurance, but there 
is no support for that in the statute, and the real question 
is whether a revival takes place when the events have ocurred 
which give rise to the right or when the director has decided 
that the insurance is again in effect. 

Section 305 prescribes a number of conditions or events 
which must occur before the insurance is revived. The final 
event in this chain of circumstances is the death or the per- 
manent and total disability of the insured at a time when 
he is entitled to compensation remaining uncollected. Until 
death or permanent and total disability occurs, there is no 
revival, because the date of death or of permanent and total 
disability must be known to ascertain the amount of com- 
pensation remaining uncollected which may be applied to 
determine the amount of insurance revived. When such 
death or permanent and total disability occurs, the right of 
revival is complete and all of the events specified in the 
statute have occurred which have the effect of reviving the 
insurance or some part of it. It is not the decision of the 
director which revives the insurance, but the occurrence of 
the events prescribed in the statute. 

Since the director is required to decide whether there was 
any compensation uncollected so as to bring about the re- 
vival under section 305, there is something to be said in 
support of the view that the insurance is not revived within 
the meaning of this proviso until the director has made his 
decision; but the stronger reasons support the conclusion 
that the revival takes place within the meaning of the pro- 
viso automatically when the events prescribed in the statute 
have occurred. 

Under the terms of the Act of July 7, 1924, when the 
events prescribed by the statute as necessary to effect revival 
of the insurance occurred, including the final event of death 
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or permanent and total disability, the right of the insured 
or of the beneficiaries in the then permitted class to receive 
the proceeds of the insurance became fixed. If the proviso 
added by the Act of July 2, 1926, be construed to apply to 
cases where all the events necessary to effect revival had 
occurred prior to its passage, its effect, in some cases, would 
be to take away rights that had become fixed, even though 
they may not have been recognized by a decision of the 
bureau, and there is no good reason to suppose that Congress 
intended to disturb such rights. Again, if it is the decision 
of the director which constitutes the revival, cases otherwise 
identical would be dealt with differently merely because 
in some the decisions of the director were made before July 
2, 1926, and in others after that date. If Congress had 
intended the proviso to apply to all cases in which the 
decision of the director is made after July 2, 1926, instead 
of referring to insurance “hereafter revived,” it would no 
doubt have referred to insurance which the director “ here- 
after decides is or has been revived.” 

I agree with the conclusion of the general counsel of the 
bureau that the revival takes place upon the occurrence of 
the death or the permanent and total disability and not when 
the director decides that the insurance is again in effect or 
pays the first installment. 

Respectfully, : 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the Direcror UNtrep States VETERANS’ Bureau. 





WITHDRAWAL OF OPINIONS RELATING TO THE INCOME-TAX 
LIABILITY OF FOREIGN STEAMSHIP COMPANIES 


Opinions of November 3, 1920 (32 Op. 3386) and January 21, 1924 (34 
Op. 93), dealing with the income-tax liability of foreign steamship 
companies, are hereby withdrawn. 


DEPARTMENT OF JUSTICE, 
July 7, 1927. 
Str: Receipt is acknowledged of your letter of July 1, 
relating to opinions of the Attorney General rendered 
November 3, 1920 (82 Op. 386), and January 21, 1924 (34 
Op. 93), in so far as they deal with the income-tax liability 
of foreign steamship companies under Revenue Acts prior to 
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1921. I am advised by the general counsel of the Bureau of 
Internal Revenue, in a letter written by him July 1, 1927, 
that the conclusions reached in the opinions referred to have 
never been acquiesced in by the foreign steamship companies. 
It appears that the returns of 72 companies are now pend- 
ing in the bureau awaiting the determination of the proper 
method of computing tax lability for years prior to 1921, 
and that five such cases are pending before the Board of 
Tax Appeals and 35 other cases are pending in the courts. 
In a few instances steamship companies have paid taxes as 


computed by the bureau, but these were cases where the 
taxes resulting from the difference in the methods of com- 


putation were so small as not to justify resistance by the 
taxpayers. 

In short, the matter rests practically where it did before 
the two opinions referred to were rendered. The questions 
involved are difficult, and there is room for difference of 
opinion about them and the outcome of the litigation is 
doubtful, but the opinions referred to stand in the way of 
your dealing with these cases in the exercise of authority 
granted to you by law and in a way to serve the best interests 
of the United States. The questions do not arise under the 
Revenue Act for 1921 (42 Stat. 227), or any later Revenue 
Act. 

Under all the circumstances,. you should be free to deal 
with the. cases as the conditions seem to require, and, in 
order that you may do so, the opinions referred to are 
hereby withdrawn. 

Respectfully, | 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the SrorETARY OF THE TREASURY. 





TRANSFER OF VESSELS AND VEHICLES FROM ONE GOVERN- 
MENT DEPARTMENT TO ANOTHER 


Vessels and vehicles acquired under the provisions of the Act of 
March 3, 1925 «43 Stat. 1116), may, when no longer needed for 
official use in enforcing the prohibition and customs laws, be trans- 
ferred to other executive departments or to other activities of the 
Treasury Department, providing such departments or activities have 
statutory authority to acquire and use same and have appropria- 
tions available to pay for their maintenance, repair, and operation. 
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DEPARTMENT OF JUSTICE, 
July 9, 1927. 

Str: I have the honor to reply to your letter of April 5, 
1927, requesting my opinion upon the following questions: 

“1. Whether any vessel or vehicle acquired under the 
provisions of the Act of March 3, 1925 (48 Stat. 1116), may, 
when no longer needed for official use in enforcing the pro- 
hibition and custom laws, be transferred to another executive 
(lepartment. 

‘*2. Whether any vessel or vehicle acquired under the pro- 
visions of the Act of March 3, 1925 (43 Stat. 1116), may, 
when no longer needed for afieal use in enforcing the pro- 
hibition and custom laws, be transferred to some other active 
ity of the Treasury Department. | 

“3. Whether any vessel or vehicle acquired ree the pro- 
visions of the Act of March 3, 1925 (48 Stat. 1116), may, 
when no longer needed for official use in enforcing the pro- 
hibition and custom laws, and is in such poor condition that 
its sale value will be negligible, be transferred to another 
Department in order that it may be dismantled and the 
serviceable parts used to repair Government-owned veer 
and vessels. 

“4, Whether any vessel or vehicle acquired under the pro- 
visions of the Act of March 3, 1925 (43 Stat. 1116), may, 
when no longer needed for official use in enforcing the pro- 
hibition and custom laws, and is in such poor condition that 
its sale value will be negligible, be transferred to some other 
activity of the Treasury Department.” 

The Act of March 3, 1925 (438 Stat. 1116), i as 
follows: 

“That hereafter any vessel or vehicle summarily forfeited 
to the United States for violation of the customs laws, may, 
in the discretion of the Secretary of the Treasury, under such 
regulations as he may prescribe, be taken and used for. the 
enforcement of the customs laws or the National Prohibi- 
tion Act, in lieu of the sale thereof under existing law. . 

“Src. 2. That upon application therefor by the Secretary 
of the Treasury, any vessel or vehicle forfeited to the United 
States by a decree of any court for violation of the customs 
laws or the National Prohibition Act may be ordered by 
the court to be delivered to the Treasury Department. for tse 
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in the enforcement of the customs laws or the National Pro- 
hibition Act, in lieu of the sale thereof under existing law. 

“Sec. 3. That any vessel or vehicle acquired under the 
provisions of section 1 or 2 of this Act shall be utilized only 
for official ptirposes in the enforcement of the customs laws 
or the National Prohibition Act. The appropriations avail- 
able for defraying the expenses of collecting the revenue 
from customs or for enforcement of the National Pro- 
hibition Act shall hereafter be available for the payment of 
expenses of maintenance, repair, and operation of said vessels 
and vehicles, including motor-propelled passenger-carrying 
vehicles. Said appropriations shall also be available for 
the payment of the actual costs incident to the seizure and 
forfeiture, and if seizure 1s made under. any section of law 
under which liens are recognized, for the payment of the 
amount of such lien allowed by the court: Provided, however, 
That a report shall be submitted to Congress each year in the 
Budget, setting forth in detail a description of the vessels 
or vehicles so acquired, the cost of acquiring, the appraised 
value thereof, the uses to which they have been put, the 
appraised value of seizures resulting from their use, and the 
expense of operating such vessels or vehicles: Provided fur- 
ther, That any vessel or vehicle so acquired when no longer 
needed for official use shall be SnSpoNe of in the same man- 
ner as other surplus property.” 

You state in your letter that— 

“Vessels and vehicles acquired under the Act of March 
8, 1925, which are no longer needed fall into two classes: 

.. “1. Those which are still serviceable but are not fitted 
for use in enforcement of customs laws or the National Pro- 
hibition Act and have become surplus. 

“2..Those which are not serviceable and are in such poor 
condition that their sale value is practically negligible. 

‘* Inquiries and requests have been made by other executive 
departments and various bureaus of the Treasury for the 
transfer of both classes as surplus property, the first class 
for actual use and the second class for the purpose of dis- 
mantling and using the serviceable part to repair other. gov- 
ernment-owned vehicles and vessels. * * * Surplus 
property is sold and is also transferred to other departments 
of the government.” 
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There was attached to your letter a copy of the opinion 
of the Solicitor of the Treasury Department, in which he 
expressed the view that unserviceable vessels or vehicles 
acquired by the Treasury Department under the foregoing 
Act may be transferred to another executive department or 
some other activity within the Treasury Department with- 
out violating the letter or spirit of the law. 

' The concluding proviso in the Act of March 3, 1925, to 
the effect— 

“That any vessel or vehicle so acquired when no longer 
needed for official use shall be disposed of in the same man- 
ner as other surplus property,” 
is the pertinent provision, and the question presented by it 
is what disposition may be made of other surplus property of 
the Government. In practice, surplus property of the Gov- 
ernment has been sold, junked, transferred to other depart- 
ments, or devoted to other uses than those to which it was 
originally appropriated. 

In the opinion of the Attorney General rendered to the 
President on April 20, 1921 (82 Op. 511), the question pre- 
sented was whether or not one department of the Govern- 
ment could transfer property, no longer needed for the pur- 
pose for which it was purchased, to another department 
where it could be utilized in the public service, and the 
authorities were reviewed and the following conclusions 
reached : 

“There can be no question under the authorities cited that 
such transfers of real and personal property can be made, 
provided the transaction does not involve a change of title 
in praesentd or in futuro. 

“In conclusion and answering your question specitically, 
you are advised that there is no legal objection to the mere 
transfer from one bureau or department of the Government 
to another department of real or personal property no longer 
needed for the purposes for which it was appropriated; that 
such a transfer is not a sale and is not open to the objection 
that public property can not be disposed of without the au- 
thority of Congress.” 

The title to vessels or vehicles acquired under the Act of 
March 3, 1925, is in the United States. Their transfer from 
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one agency of the Government to another does not effect any 
change in ownership. It appears to have long been the cus- 
tom of the several Government departments to transfer 
property no longer needed for the purpose for which it 
was originally purchased. Such transfers are undoubtedly 
founded upon sound administrative practice and are made 
in the interest of efficiency and economy. Congress had no 
doubt such practice in mind in enacting the proviso that 
vessels or vehicles acquired under the Act of March 3, 1925, 
when no longer needed for official use, shall be disposed of in 
the same manner as other surplus property. The words 
“ official use” contained in the proviso evidently refer to use 
in the enforcement of the customs and prohibition laws, and 
(since the Act of March 2,'1926), the Narcotic Drugs Acts. 
There is nothing in the opinion rendered to the Acting Sec- 
retary of the Treasury on October 29, 1925 (34 Op. 572), 
opposed to the view that transfers such as are dealt with 
in your questions may be made. It was there held that au- 
tomobiles forfeited under the Act of March 3, 1925, could 
not be utilized by the narcotic field force in the performance 
of their official duties. The question there propounded was 
understood to be whether automobiles forfeited under the 
Act of March 3, 1925, could be turned over, in the first in- 
stance, to narcotic agents for use in enforcing the Narcotic 
Drug Acts, in the absence of any provision of law authoriz- 
ing the use by narcotic agents of motor vehicles acquired in 
any way, or the expenditure of public funds to pay for the 
maintenance, repair, and operation of motor vehicles by 
narcotic agents. 

This lack of authority was supplied by the Act of March 
2, 1926 (c. 43, 44 Stat. 1386, 143), which provided, with 
reference to the use of automobiles for enforcement of the 
Narcotic Drugs Acts: 

“ That not to exceed $1,329,440 of the foregoing sum shall 
be expended for enforcement of the provisions of the said 
Acts of December 17, 1914, and May 26, 1922, and the 
Secretary of the Treasury may authorize the use, by narcotic 
agents, of motor vehicles confiscated under the provisions of 
the Act of March 3, 1925, and pay the maintenance, repair, 
and operation thereof from this allotment.” 
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Of course, if a department or agency of the Government 
has no statutory authority to use automobiles, however ac- 
quired, and has no appropriation available out of which 
may be paid the expense of their maintenance, repair, and 
operation, that authority can not be created by the transfer to 
such agencies or departments, as surplus property, of auto- 
mobiles no longer needed for use by the Treasury Depart- 
ment in the enforcement of the prohibition, customs, or 
narcotic drugs acts. 

I assume that the questions you submit relate to transfers 
of vessels and vehicles to other executive departments or to 
other activities of the Treasury Department for which there 
is existing authority in law to acquire and use automobiles, 
and which have appropriations available to pay for their 
maintenance, repair, and operation. That situation is di- 
rectly implied in the proposal to transfer vessels or vehicles 
tc other departments to be dismantled, so that the serviceable 
parts may be used to repair Government-owned vehicles and 
vessels in use in such department. 

The Act of March 3, 1925, as supplemented by the Act of 
March 2, 1926, contemplates that forfeited vessels and ve- 
hicles, instead of being sold, may be turned over to the 
Secretary of the Treasury, at his request, for use in the first 
instance, only in the enforcement of the prohibition, customs, 
and Narcotic Drugs Acts, and the application by the Treasury 
Department, under the provisions of the Act of March 3, 
1925, for forfeited vessels and vehicles, with a view to forth- 
with transferring their use to other activities, under author- 
ity of the proviso relating to the disposition of surplus 
property would be contrary to the legislative intent as 
disclosed in these statutes. 

With the qualification above indicated respecting the 
authority of the departments or activities to which vessels 
or vehicles may be transferred, it is my opinion that each of 
the four classes of transfers dealt with in your inquiry may 
be made. 

Respectfully, 
WILLIAM D. MITCHELL, 
Acting. — General. 
To the SecreTaRY OF THE TREASURY. 
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TITLE TO LAND IN BED OF RED RIVER 


The United States conveyed the entire bed of the Red River between 

_ the eastern boundary of the State of Oklahoma and the ninety-eighth 
meridian west longitude to the Indians, and no portion thereof is 
how owned by the United States. 


DEPARTMENT OF JUSTICE, 
July 12, 1927. 

Sir: Reference is made to your letter of March 25, 1926, 
requesting -my opinion as to whether the United States is 
the owner of any lands in the bed of Red River between 
the eastern boundary of the State of Oklahoma and the 
ninety-eighth meridian west longitude, it appearing that the 
creation of a helium reserve therein is under consideration. 

‘The United States originally obtained title to the tract in 
question under the terms of the treaty of 1803 with France, 
proclaimed on August 21 of that year. This acquisition 
was subsequently approved under the terms of a supple- 
merital treaty with Spain dated February 22, 1819, ratified 
by the United States on February 19, 1821, and subsequently 
ratified as to its dividing limits by the Republic of Mexico 
on January 12, 1828 (8 Stat. 372). The reason for the 
ratification by the Government of Mexico is given in the 
treaty in the following language: 

‘And whereas, the said treaty (referring to the treaty of 
1819) having been sanctioned at a period when Mexico con- 
stituted a part of the Spanish Monarchy, it is deemed nec- 
essary now to confirm the validity of the aforesaid treaty 
of limits, regarding it as still in force and binding between 
the United States of America and the United Mexican 
States.” 

It has been judicially determined that the boundary line 
between the State of Texas and the State of Oklahoma is 
the southern bank of the Red River as located at that time; 
therefore the State of Texas does not own any part of the 
river bed. It has also been determined that the State of 
Oklahoma has no proprietary interest in the tract in ques- 
tion as an incident of its sovereignty upon admission to the 
Union, the river being nonnavigable. United States v. 
Texas, 162 U. 8S. 1; Oklahoma v. Texas, 256 U. S. 70; Okla- 
homa v. Texas, 258 U.S. 574; Oklahoma v. Texas, 2€0 U. S. 
606. 7 
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Jt must then be conceded that the tract in question belongs 
to the United States unless it has been alienated in its deal- 
ings with the Choctaw Indian Nation, to whom the land 
bordering on the north was ceded. In discussing the acquisi- 
tion by the United States of the bed of the Red River and 
the adjacent lands on the north, the Supreme Court of the 
United States, in Oklahoma v. Texas, 258 U. S., at page 
588, said: 

“By the treaty of 1803 with France and that of 1819 
with Spain the United States acquired the full title to the 
bed of the river within what now constitutes the State of 
Oklahoma and to the adjacent lands on the north, and it still 
is their proprietor, save as in the meantime the title to par- 
ticular areas, or some beneficial interest therein, has passed or 
been transferred from it to others in virtue of the Consti- 
tution or some treaty or law made thereunder.” 

In disposing of the claim of Oklahoma to the bed of the 
Red River, and in pointing out the only method by which 
title could pass from the United States, the court in Okla- 
homa v. Texas, 258 U.S., at pages 591 and 592, said: 

“ We conclude that no part of the river within Oklahoma 
is navigable and therefore that the title to the bed did not 
pass to the State on its admission into the Union. If the 
State has a lawful claim to any part of the bed, it is only 
such as may be incidental to its ownership of riparian lands 
on the northerly bank. And so of the grantees and licensees 
of the State.” 

Again, on pages 594 and 595, the court said: 

“Where the United States owns the bed of a nonnavigable 
stream and the upland on one or both sides, it, of course, is 
free when disposing of the upland to retain all or any part of 
the river bed; and whether in any particular instance it has 
done so is essentially a question of what it intended. If by 
a treaty or statute or the terms of its.patent it has shown 
that at ntended to restrict the conveyance to the upland or to 
that and a part only of the river bed, that intention will be 
controlling; and, if its intention be not otherwise shown, it 
will be taken to have assented that its conveyance should 
be construed and given effect in this particular according to 
the law of the State in which the land lies. Where it is dis- 
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posing of tribal land of Indians under its guardianship the 
same rules apply.” (Italics ours.) 

This brings us to a consideration of the diplomatic trans- 
actions between the United States and the Choctaw Nation. 
The first of the treaties is the treaty of October 18, 1820 
(7 Stat. 210), in which the Choctaw Nation ceded to the 
United States certain lands in the State of Mississippi in 
exchange for “a tract of country west of the Mississippi 
River, situate between the Arkansas and Red Rivers,” and 
bounded as follows (Art. 2): 

“ Beginning on the Arkansas River, where the dower 
boundary line of the Cherokees strikes the same; thence up 
the Arkansas to the Canadian Fork, and up the same to its 
source; thence due south to the Red River, thence down 
Red River, three miles below the mouth of Little River, 
which empties itself into Red River on the north side; thence 
a direct line to the beginning.” (Italics ours.) 

The tract thus described embraces the territory immedi- 
ately north of the Red River and contiguous to the tract in 
question. It was then discovered that a part of the tract 
described in the treaty of October 18, 1820, lying east of 
what is now the boundary line between the States of Okla- 
homa and Arkansas, was occupied by white settlers. A 
treaty was thereupon made, dated January 20, 1825 (7 Stat. 
234), in which the Choctaw Nation receded to the United 
States that part of the tract ceded to them in 1820 which 
lies east of the boundary line between the States of Okla- 
homa and Arkansas. The treaty of 1825 does not affect the 
title to the tract in question but is mentioned only for such 
significance as it may have. 

The next legislation affecting the title to the tract in ques- 
tion was the Act of Congress of May 28, 1880 (4 Stat. 411), 
which authorized the President of the United States to offer 
exchange of lands west of the Mississippi River for other 
lands belonging to Indians who chose to make the exchange. 
Under the authority of this Act the treaty of September 27, 
1830 (7 Stat. 333), was entered into ceding to the Choctaw 
Nation the same lands as had been ceded by the treaty of 
October 18, 1920, excepting, however, the part of said tract 
lying east of the eastern boundary line of the State of Okla- 
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homa. The language used in the description is as follows 
(Art. IT): 

«* #* * beginning near Fort Smith where the Arkansas 
boundary crosses the Arkansas River, running thence to the 
source of the Canadian Fork; if in the limits of the United 
States, or to those limits; thence due south to hed Fiver, 
and. down Red River to the west boundary of the Territory 
of Arkansas; thence north along that line to the beginning.” 
(Italics ours.) 

Misunderstandings arose between the Choctaws and Chick- 
-asaws culminating in a treaty dated January 17, 1837 (11 
Stat. 573), by which a district for the Chickasaw Nation was 
created and described as follows (Art. IT): 

“ Beginning on the north bank of Red River, at the mouth 
of Island bayou, about eight or ten miles below the mouth of 
False Wachitta, thence running north along the main chan- 
nel of said bayou to its source; thence along the dividing 
ridge between the Wachitta and Low Blue Rivers, to the 
road leading from Fort Gibson to Fort Wachitta; thence 
along said road, to the line dividing Mushallatubbee and 
Pushmatahaw districts; thence, eastwardly, along said dis- 
trict line, to the source of Brushy Creek; thence down said 
Creek, to where it flows into the Canadian River, ten or 
twelve miles above the mouth of the south fork of the 
Canadian; thence, west, along the main Canadian River, 
to its source, if in the limits of the United States, or to 
those limits; and thence, due south to Red River, and down 
Red River to the beginning.” (Italics ours.) 

This treaty was approved and confirmed by the Govern- 
ment of the United States on March 24, 18387. 

By the Act of May 28, 1830, supra, it was made lawful 
for the President “solemnly to assure the tribe or nation 
with which the exchange is made that the United States 
will forever secure and guarantee to them, and their heirs 
or successors, the country so exchanged with them; and if 
they prefer it, that the United States will cause a patent or 
grant to be made and executed to them for the same: Pro- 
vided always, That such lands shall revert to the United 
States if the Indians become extinct or abandon the same.” 
(Sec. 3.) Pursuant to the Act a patent was made on March 
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23, 1842, conveying to the Choctaw Nation the tract as 
described in the treaty of 1830. 

Disagreements continued to exist between the Government 
of the United States and the Choctaw Indian Nation, and 
en June 22, 1855 (11 Stat. 611), a new treaty, by its terms 
superseding all former treaties between the United States 
and the Choctaws and also superseding all treaty stipula- 
tions between the United States and the Chickasaws and be- 
tween the Choctaws and Chickasaws inconsistent with it, 
was made, in which the territorial limits of the Choctaw 
and Chickasaw Indian Nations were described as follows 
(Art. I): 

“ Beginning at a point on the Arkansas River, one hun- 
dred paces east of old Fort Smith, where the western bound- 
ary line of the State of Arkansas crosses the said river, and 
running thence due south to Red River; thence up Red 
Riwwer, to the point where the meridian of one hundred de- 
grees west longitude crosses the same; thence north along 
said meridian to the main Canadian River; thence down 
said river to its junction with the Arkansas River; thence 
down said river to the place of beginning.” (Italics ours.) 

Out of this a district for the Chickasaws was established 
and described in the following language (Art. 2): 

“ Beginning on the north bank of Red River, at the mouth 
of Island Bayou, where it empties into Red River, about 
twenty-six miles on a straight line, below the mouth of 
False Wachitta; thence running a northwesterly course 
along the main channel of said bayou, to the junction. of the 
three prongs of said bayou, nearest the dividing ridge be- 
tween Wachitta and Low Blue Rivers, as laid down on Capt. 
R. L. Hunter’s map; thence northerly along the eastern 
prong of Island Bayou to its source; thence due north to 
the Canadian River; thence west along the main::Canadian 
to the ninety-eighth degree of west longitude; thence south 
to Red River; and thence down Red River to the beginning.” 
(Italics ours.) | 

We have, then, a series of treaties beginning in 1820, in 
which the land ceded to the Choctaws was uniformly de- 
scribed as extending “to Red River ” and bounded on the 
south by a line running “down Red River” or “up Red 
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River.” The language of the treaty of 1855, while providing 
in article 21 that it should supersede all previous treaties 
as to matters inconsistent with its provisions, expressly states 
its purpose to be to embody “in one comprehensive instru- 
ment ” all subsisting treaty stipulations between the United 
States and the Choctaw Indians. The land described, which, 
according to Article I of the treaty, “shall constitute and 
remain the Choctaw and Chickasaw country,” is the same 
area as that ceded to the Choctaws by the treaty of 1820, 
save in so far as it had been diminished by recessions to the 
United States. The Chickasaw district, as described in the 
treaties of 1837 and 1855, was carved out of lands concededly 
belonging to the Choctaws, and the terminology employed 
in describing that district has no bearing upon the question 
of ownership by the United States of lands in the bed of the 
Red River. Even if the language used in fixing the bound- 
aries of the Chickasaw district as beginning on the north 
bank of the Red River did not include any portion of the 
Red River bed, it continued to belong to the Choctaws, not 
to the United States. So far as the southern boundary of 
the grant to the Choctaws was concerned, it continued to 
conform to what had been ceded in 1820. 

Ordinarily a conveyance of lands bounded by a non- 
navigable water course carries to the thread of the stream. 
(258 U. S. 596; see also Angell on Water courses, 7th ed., 
secs. 10 e¢ seg.; Farnham, Waters and Water Rights, vol. 2, 
sec. 413; Gould on Waters, 3d ed., sec. 195, 197.) 

When a grantor who owns the upland on both sides of 
the stream or a highway conveys land on one side only, in 
the absence of language showing a different intention a con- 
veyance carries to the middle of the stream. When, how- 
ever, he owns the entire bed of the stream but no part of 
the upland on the opposite side, it has been held that his 
grant naming the stream as the boundary line will carry 
as far as he owns, and this principle has been recognized 
by the textbook writers, supra. ‘Though the cases to sup- 
port it are few, it seems logical and sound. 

In Leary v. The Mayor, etc., of Jersey City, 189 Fed. 419, 
the court said: 

“ The legislative intent in the use of the words employed 
in running a water boundary governs, rather than the literal 
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meaning of the words. The words ‘to,’ ‘on,’ ‘by,’ ‘at,’ 
‘along’ a nontide water stream presumptively carry title 
as far into the stream as the grantor possesses.” 

In the case of Young v. Harrison, 6 Ga. 180, the court 
said (p. 141): 

“It is not pretended that the Chattahoochee is at this 
point a navigable river, where the tide ebbs and flows; such 
is notoriously not the fact; it belongs to the second class or 
division in the foregoing enumeration. Now it is well set- 
tled in England, and the doctrine is pretty uniform in this 
country, that the proprietor of the land on the margin, owns 
the bed over which the river passes; and though it be nomi- 
nally and in terms, bounded on the margin, it extends, by 
construction of law, to the middle of the stream. In this 
case, it reaches to the opposite bank, that being the western 
boundary of the State.” 

The decision in Young v. Harrison was followed in Jones 
v. The Water Lot Company, 18 Ga. 539. 

In Sleeper v. Laconia, 60 N. H. 201, it was held that a 
deed describing land as bounded by a line running to a river 
and thence “on the river shore” conveyed the land to the 
center of the river if the grantor owned it so far. The 
court said, page 202: 

“The rule is a presumed understanding of the parties that 
the grantor does not retain a narrow strip of land under a 
stream or other highway, because the title of it left in him 
would generally be of little use, except for a purpose of 
annoyance and litigation.” 

I am of opinion that, in the light of the circumstances 
existing, the correct construction of the language of the 
Choctaw grants is indicated by these cases. 

At the beginning of the negotiations with the Choctaw 
Indians the section of the country through which the river 
ran was wild and undeveloped. The land was of little value 
and the bed of the river was doubtless regarded as worth- 
less. Accurate surveys had not been made and it was im- 
possible to describe the boundary lines by reference to sur- 
veys. The river was the boundary between the United States 
and a foreign country, and the United States owned the 
entire bed of the river. It is difficult to conceive of any 
reason why the United States should reserve to itself the 
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title to the bed of the river or any part thereof. Had it 
done so it would have been the owner of a narrow strip 
of land constituting the bed of the river and separating 
from a foreign country land being ceded to the Choctaw 
Nation. In the absence of language clearly expressive of 
such intent, no such construction should be given. The 
reasonable view is that the United States intended to con- 
vey to the Choctaw Indians the territory bordered on the 
south by the southern boundary of the United States, which 
was, the south bank of the river. If such was the intention 
and legal effect of the treaty of 1820, none of the subsequent 
treaties operated as a recession of any portion of the river 
bed. 

There was nothing decided in Oklahoma v. Texas, 258 
U. S. 574, which conflicts with this view. By the treaty 
of April 28, 1866 (14 Stat. 769), the Choctaws and Chicka- 
saws receded to the United States that portion of their ter- 
ritory west of the ninety-eighth meridian, known as the 
Leased District. By a treaty between the United States 
and the Kiowa, Comanche, and Apache Indians, concluded 
in 1867, the territory north of the “middle of the main 
channel” of the Red River, and between the ninety-eighth 
meridian and the North Fork was set apart as a reservation 
and permanent home for those tribes. (15 Stat. 581, 589; 
Oklahoma v. Texas, 258 U. S. 574, 592.) That reservation 
was maintained until Congress passed the Act of June 6, 
1900 (c. 813, sec. 6, 31 Stat. 672, 676). Pursuant to that 
Act and the Act of June 5, 1906 (c. 2580, 34 Stat. 213), and 
amendments, lands on the northern bank of the river be- 
tween the ninety-eighth meridian and the North Fork were 
disposed of by Indian allotments and in other designated 
modes. This was the territory involved in Oklahoma v. 
Texas, and the riparian rights were all founded on these 
disposals. (258 U.S. 593.) The claim of the United States 
to the ownership of the southerly half of the bed of the 
Red River in this locality, sustained by the Supreme Court, 
was based upon the expressions “ middle of the main chan- 
nel” and “ mid-channel,” used in the Act of 1867 and sub- 
sequent legislation defining the southern boundary; and it 
was held that they showed that the United States intended 
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to dispose of the upland and northerly helf of the river 
bed, but nothing more. The court said, 258 U. S. 595: 

“ Possibly, if the river bed for its entire breadth had been 
subject to disposal under the Acts of 1900 and 1906, the title 
would have extended to the Texas boundary along the other 
side; but this is a debatable question which need not be con- 
sidered here, for no disposal under those acts could go be- 
yond the medial line. That limitation inhered in all that 
was done.” 

I am of opinion, therefore, that in view of the language 
used, and in the light of existing circumstances, the United 
States conveyed the entire bed of the Red River, within the 
limits stated, to the Indians, and that no portion thereof is 
now owned by the United States. 

Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. . 
To the SEcRETARY OF THE INTERIOR. 





INDIANS—SALE OF COAL AND ASPHALT DEPOSITS—DIS- 
POSITION OF ADVANCE ROYALTIES PAID BY LESSEES 


The Pierce Coal Company having purchased, under the Act of Febru- 
ary 8, 1918 (40 Stat. 433), the coal and asphalt deposits underlying 
a certain tract in the segregated coal and «wsphalt lands of the 
Choctaw and Chickasaw Nations, Okla., upon which tract advance 
and deficit royalt:es had been paid by a lessee as required by section 
29 of the Act of June 28, 1898, (30 Stat. 510), the said Pierce Coal 
Company is not entitled to payment to it of the advance and deficit 
royalties paid by said lessee. 

The rules and regulations of the Secretary of the Interior, promulgated 
September 24, 1918, authorizing the payment to purchasers of such 
coal and asphalt deposits of advance royalties to the credit of 
lessees, are inconsistent with the Act of February 8, 1918, supra, and 
cansequently void. : 

DEPARTMENT OF JUSTICE, 


July 15, 1927. 
Sir: Under date of July 31, 1926, the Acting Secretary of 
the Interior requested my opinion concerning the proper 
disposition to be made of advance royalties standing to the 
credit of certain leased areas in the segregated coal and 
asphalt lands of the Choctaw and Chickasaw Nations, Okla. 
On October 11, 1926, this Department declined to render an 
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opinion upon the question as propounded, because the letter 
of the Acting Secretary of the Interior did not contain a 
definite statement of facts representing a case actually pend- 
ing before the Department of the Interior. Thereafter, 
under date of November 26, 1926, Mr. John H. Edwards, 
Assistant Secretary of the Interior, submitted an inquiry in 
more definite form, embodying therein a sufficient statement 
of the facts presented. 

It appears from said submission that my opinion is sought 
in connection with the application of the Pierce Coal Com- 
pany, as the purchaser of the coal and asphalt deposits un- 
derlying a certain tract in the segregated coal and asphalt 
lands of the Choctaw and Chickasaw Nations, for a refund 
of the advanced royalties paid by a lessee of such tract, as 
required by section 29 of the Act of June 28, 1898 (c. 517, 
30 Stat. 495, 510) ; that the Pierce Coal Company purchased 
the deposits underlying a tract known as No. 34A at a sale 
held at McAlester, Okla., in December, 1918, for $1,600; that 
at the time of the sale the tract was covered by a lease to 
the Eclipse Coal and Mining Company, approved by the De- 
partment of the Interior on December 6, 1916, and expiring 
October 5, 1923; and that on this lease advance royalty in the 
sum of $600 has been paid, and in addition $720 has been 
paid as deficit royalty for failure to mine the required 
amount of coal as provided by the regulations, making a 
total of $1,320 which has been credited to the Choctaw and 
Chickasaw Nations. 

It further appears that the sale to the Pierce Coal Com- 
pany was approved by the Department of the Interior under 
date of August 29, 1919; that payment in full has been made 
for the tract and a deed has been issued covering the coal 
deposits; and that the Pierce Coal Company now asks for 
the payment to it of the aforesaid royalties amounting to 
$1,320, which were paid prior to the approval of the sale. 

The sale to the Pierce Coal Company was made under 
authority of the Act of February 8, 1918 (c. 12, 40 Stat. 433), 
and the regulations of the Department of the Interior gov- 
erning such sales approved September 24, 1918. The Act of 
February 8, 1918, provides for the appraisement and sale of 
the coal and asphalt deposits underlying the segregated 
lands. Section 4 of said Act provides in part: 
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“Sec. 4. That such deposits of coal or asphalt on the leased 
lands shall be sold subject to all rights of the lessee and that 
any person acquiring said deposits of coal or asphalt shall 
take the same subject to said rights and acquire the same 
under the express understanding and agreement that the 
Department of the Interior will cancel and withdraw all 
rules and regulations and relinquish all authority heretofore 
exercised over the operation of said mines by reason of the 
Indian ownership of said property and that said properties 
thereafter shall be operated under and in conformity with 
such laws as may be applicable thereto, and that advance 
royalty paid by any lessee and standing to the credit of said 
lessee shall be credited by said purchaser to the extent of the 
amount thereof, and that no royalties shall be paid by said 
lessee to said purchaser until the credit so given shall be 
exhausted at the rate of 8 cents per ton mine run, and that 
the royalty to be paid thereafter by said lessee to said pur- 
chaser shall be 8 cents per ton mine run of coal, and that any 
lessee may, at any time after completion of such sale, trans- 
fer or dispose of his leasehold interest without any restric- 
tion whatever; and that any lessee shall have the preferential 
right, provided the same is exercised within ninety days 
after the approval of the completion of the appraisement of 
the minerals as herein provided, to purchase at the appraised 
value any or all of the surface of the lands lying within 
such lease held by him and heretofore reserved by order of 
the Secretary of the Interior and upon the terms as above 
provided, and shall also have the preferential right, except 
as herein otherwise provided, to purchase the coal deposits 
embraced in any lease held by such lessee by taking the same 
at the highest price offered by any responsible bidder at 
public auction at not less than appraised value; and if any 
lessee becomes the purchaser of any coal deposits on any 
undeveloped lease owned by him, then one-half of the ad- 
vance royalties paid by any lessee on such lease shall be 
credited on the purchase price thereof, and any residue of 
advance royalties heretofore paid by any lessee shall be 
credited to such lessee on account of any production of coal 
on any other lease which he may own and operate. * * *” 

Section 6 authorizes the Secretary of the Interior to 
“ prescribe such rules, regulations, terms, and conditions, not 
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inconsistent with this Act, as he may deem necessary to 
carry out its provisions.” 

Under date of September 24, 1918, the Secretary of the 
Interior promulgated rules and regulations governing the 
sale of the coal and asphalt deposits in question. Section 13 
reads in part as follows: 

“x ™* * Any unused advance royalty to the credit of 
a lessee, under existing leases, shall be paid by said Superin- 
tendent, when final payment of the purchase price is made, 
to the purchaser for the benefit of the lessee under the terms 
of the lease and the Act of Congress approved February 8, 
1918: Provided, however, That if any lessee becomes the 
purchaser of any coal deposits on any undeveloped lease 
owned by him, then one-half of the advance royalties paid 
by any lessee on such lease shall be credited on the purchase 
price thereof, and any residue of advance royalties hereto- 
fore paid by any lessee shall be credited to such lessee on 
account of any production of coal on any other lease which 
he may own and operate.” 

It will be noted that the Act of February 18, 1918, makes 
no provision for paying or crediting advance royalties to 
purchasers, except that “if any ‘lessee becomes the purchaser 
of any coal deposits on any undeveloped lease owned by him, 
then one-half of the advance royalties paid by any lessee 
on such lease shall be credited on the purchase price 
thereof * * *.” The provision for a credit in the one 
case, and the entire absence of any provision for payment 
or credit in all other cases, indicates strongly that Congress 
intended that there should be no payment or credit of ad- 
vanced royalties to purchasers except in the one case for 
which express provision was made. Moreover, the hearings 
before the Committee on Indian Affairs of the House of 
Representatives on the bill which finally became the Act of 
February 8, 1918, and the debates on said bill in the House 
of Representatives indicate clearly that the purpose of the 
exception in the case of purchase by the lessee of a coal 
deposit on an undeveloped lease was to favor such purchases 
by lessees. (See Hearings before the Committee on Indian 
Affairs of the House of Representatives on H. R. 12544, 
part 3, 64th Cong., Ist sess.; Congressional Record, vol. 56, 
pt. 1, pp. 189-209.) 
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There is nothing necessarily inconsistent in the provision 
“that advance rovalty paid by any lessee and standing to 
the credit of said lessee shall be credited by said purchaser 
to the extent of the amount thereof, and that no royalties 
shall be paid by said lessee to said purchaser until the credit 
so given shall be exhausted at the rate of 8 cents per ton 
mine run.” The purchaser of each coal or asphalt deposit 
is to take subject to all rights of any lessee, including the 
right to take coal without additional royalty until the ad- 
vance royalties already paid have been exhausted, and it 
must be assumed that the purchase price has in every case 
been fixed with a view to the advance royalties, if any, 
standing to the credit of a lessee. 

It must be admitted that some difficulty arises in connec- 
tion with the provision giving any lessee the preferential 
right “to purchase the coal deposits embraced in any lease 
held by such lessee by taking the same at the highest price 
offered by any responsible bidder at public auction at not 
less than the appraised value,” in connection with the pro- 
vision “that advance royalty paid by any lessee and standing 
to the credit of said lessee shal! be credited by said purchaser 
to the extent of the amount thereof.” Since a purchaser 
other than a lessee takes subject to the burden of any lease, 
including the right of the lessee to exhaust advance royalties 
before paying additional royalties, while a lessee who pur- 
chases has no such burden, a lessee is given an advantage 
over other prospective purchasers. But, as pointed out above, 
it was undoubtedly the intention of Congress to favor pur- 
chases by lessees; and in any event there is no statutory 
authority to justify any attempt to remedy the apparent 
inequity. 

It should be added that there is nothing in the nature of 
the advance royalties which mdicates that they should be 
paid to purchasers. Section 29 of the Act of June 28, 1898, 
supra, provides: 

‘All lessees shall pay on each coal or asphalt claim at the 
rate of $100 per annum in advance for the first and second 
years; $200 per annum in advance for the third and fourth 
years; and $500 for each succeeding year thereafter. All 
such payments shall be treated as advanced royalty on the 
mine or claim on which they are made, and shall be a credit. 
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as royalty when each said mine is developed and operated, 
and its production is in excess of such guaranteed annual 
advance payments, and all pcrsons having coal leases must 
pay such annual advanced payments on each claim whether 
developed or undeveloped: Provided, however, That should 
any lessee neglect or refuse to pay such advanced annual 
royalty for the period of sixty days after the same becomes 
due and payable on any lease, the lease on which default is 
made shall become null and void, and the royalties paid in 
advance thereon shall then become and be the money and 
property of the Choctaw and Chickasaw Nations.” (30 
Stat. 510.) 

The Act of July 1, 1902 (c. 1862, 32 Stat. 641), which 
provided for the sale of the coal and asphalt deposits in 
question, contains in section 59 the following: 

“The lands embraced within any coal or asphalt lease 
shall be separately sold, subject to such lease, and the pur- 
chaser shall succeed to all the rights of the two tribes of 
every kind and character, under the lease, but all advanced 
royalties received by the tribes shall be retained by them.” 

Under date of December 6, 1907, the Secretary of the In- 
terior promulgated rules and regulations for the leasing of 
the deposits, in which the following appears: 

“ Lessees shall pay advanced royalties, beginning from 
the date of approval of each lease, on each mine or claim, 
whether developed or not, such payments to be made a credit 
on royalty when said mine is developed and operated and 
its operation is in excess of such guaranteed annual ad- 
vanced payments, as follows, viz: $100 per annum in ad- 
vance for the first and second years; $200 per annum in 
advance for the third and fourth years; and $500 for each 
succeeding year thereafter; and that, should any lessee 
neglect or refuse to pay such advanced royalty for the 
period of sixty days after the same becomes due and pay- 
able on any lease, the lease on which default is made shall 
become null and void, and all royalties paid in advance shall 
be forferted and become the money and property of the 
Choctaw and Chickasaw Nations. Each lessee shall produce 
coal equal to the aggregate of 3,000 tons for each lease 
held by him during the first year from date of approval 
thereof; 4,000 tons during the second year; 7,000 tons during 
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the third year; 8,000 tons during the fourth year; and 
15,000 tons the fifth and each suceeding year during the 
term of such lease, or pay royalty as if such amounts had 
been produced; provided that any amount paid in excess 
of that required by actual production shall be held as « credit 
to be applied in payment of royalty on subsequent actual 
production and a failure to meet this requirement will sub- 
ject the lease, or leases, as to which default shall occur to 
cancellation.” 

It is apparent, therefore, that neither Congress nor the 
Department of the Interior has at any time contemplated 
the return of advance royalties to lessees, and that lessees 
have never retained any interest in the advance royalties 
themselves but have merely had the right to have such 
royalties applied to coal subsequently mined. 

It is my opinion, 1n view of the foregoing, that the Pierce 
Coal Company is not entitled to payment to it of the advance 
and deficit royalties paid by the lessee of the tract containing 
the deposits purchased by it, and that the rules and regula- 
tions of the Secretary of the Interior authorizing such pay- 
ments to purchasers are inconsistent with the Act of Febru- 
ary 8, 1918, supra, and consequently void. 

Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the SECRETARY OF THE INTERIOR. 





WITHDRAWAL OF OPINIONS RELATING TO THE WIFE’S 
INTEREST IN THE COMMUNITY INCOME 


Opinions of September 10, 1920, and February 26, 1921 (32 Op. 298; 
435), dealing with the nature and extent of a wife’s interest in com: 
munity income, are hereby withdrawn. 


DEPARTMENT OF JUSTICE, 
July 16, 1927. 
Str: Under date of February 3, 1926, you asked me to 
reconsider two opinions of the Attorney General, the first 
dated September 10, 1920 (82 Op. 298), and the second dated 
February 26, 1921 (32 Op. 485). These opinions deal with 
the nature of the wife’s interest in community income under 
the systems prevailing in the States of Texas, Washington, 
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Arizona, Idaho, New Mexico, Nevada, and Louisiana, a list 
which includes all of the States excepting California in 
which any form of the community property system is in 
force. In the earlier opinion it was held that in Texas 
the wife had such an interest in the community income as 
to entitle her to return half of it as her income under the 
Revenue Act of 1918. In the opinion of February 26, 1921, 
a similar conclusion was reached respecting the wife’s inter- 
est in thy community income under the systems prevailing 
in the other States mentioned. 

Your request for reconsideration followed the decision of 
the Supreme Court of the Uniited States in the case of 
United States v. Robbins, 269 U. S. 315, decided January 4, 
1926, in which it was held that the wife’s interest in the 
community income under the system in force in California 
in 1918 was not substantial enough during the existence of 
the community to entitle her to separately return half of it 
as her income under the Revenue Act of 1918. (40 Stat. 
1057.) 

The questions involved are not matters of construction of 
the Revenue Acts of the United States, but involve the nature 
of the wife’s interest in the community income. The Rev- 
enue Acts of the United States have been so drafted as to 
require the husband to return and pay income taxes upon 
the community income if that income belongs to him, and to 
prevent the wife from returning a share of the community 
income as her own unless that share belongs to her. Neither 
the opinions of the Attorney General upon this subject nor 
the rulings of the Treasury Department have been based on 
any interpretation of the Acts of Congress. The nature and 
extent of a wife’s interest in community income in any of 
these States is to be determined from the statutes and deci- 
sions of the State. In determining the nature of an interest 
in community income created by State law, it is necessary for 
the Federal courts to accept the decisions of the State courts 
construing the statutes creating the interest and to determine 
from the statutes and decisions of the State courts the intrin- 
sic nature of that interest. While the adjectives used by 
State courts in an effort to describe the nature of the wife’s 
interest in community income are not necessarily controlling 
on the Federal courts as to the extent of the wife’s interest, 
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decisions of the State courts holding what rights of a 
proprietary nature the wife may exercise in respect of com- 
munity income are binding on the Federal courts. I have 
made these observations to show that it has been necessary, 
as the result of your request, to make a very exhaustive 
examination of the statutes and decisions of the seven States 
mentioned relating to community property. This laborious 
task was undertaken with the expectation of reaching con- 
clusions on the law which might be expressed in response to 
your request for reconsideration, but the result has led me to 
the conclusion, which possibly I might have anticipated at 
the outset, that the problems presented can not be settled by 
any opinion of the Attorney General and that the situation 
makes it inappropriate under established precedents for me 
to express any conclusions. My predecessors have refrained 
from rendering opinions on questions pending in the courts 
for decision and have frequently refrained from expressing 
Opinions where it is evident the matter is bound to be the 
subject of judicial decision in the immediate future. 

The decision in the case of United States v. Robbins, supra, 
dealing with the California system, does not necessarily dis- 
pose of the problem in the other States in which some forms 
of the community property system are in effect. In that 
case the ultimate inquiry was as to the extent to which, under 
the statutes and decisions of California, the wife could exer- 
cise rights of ownership over a share of the community 
income. The same problem arises in each of the other States 
above mentioned. There are very substantial differences 
between the so-called community property systems in these 
various States. No two of them are just alike. Some 
resemble very closely the system in California dealt with 
in the Robbins case, but in other States the systems differ 
very considerably from the California system. In some of 
the States the extent of the wife’s proprietary interest or 
ownership in community income derived from one source 
differs from that 1n community income derived from other 
sources. While I have acquired opinions on the subject 
as result of the examination of the statutes and decisions of 
these States and the proper answer to the questions involved 
may be more evident as to some of the States than as to 
others, I believe for the reasons stated that it would be 
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inappropriate and ineffective for me to deal with the subject 
in an opinion with a view to having your regulations and 
methods of dealing with community income changed. The 
answers to the questions involved are not so obvious as to 
make it clear what conclusions the courts may reach. To 
overturn by administrative action and in reliance on an 
opinion of the Attorney General the method of dealing with 
community income which has prevailed in seven States, with 
_the possibility that, in the end, the courts would not agree 
with our views, would produce the utmost confusion and 
create an intolerable situation. 

On the other hand, so long as the former opinions referred 
to are allowed to stand, they interfere with your taking any 
steps to have these questions determined in the courts, and 
it must be admitted that the decision in United States v. 
Robbins has raised very substantial doubt as to the soundness 
of the two opinions. 

The questions involved are not such as may appropriately 
be set at rest by congressional action. As the nature and 
extent of a wife’s interest in community income are matters 
determined by the laws of the States, Congress may not by 
any enactment change the nature of the wife’s interest; and 
as the problem involved is not one of construction of the 
Revenue Acts of the United States, the rule that reenact- 
ment of a statute after an administrative construction of it 
is legislative adoption of the construction, has no applica- 
tion to this case. By section 1212 of the Revenue Act of 
1926 (44 Stat. 180), Congress has indicated an intention to 
set these questions at rest, to some extent at least, for the 
period before January 1, 1925, but that enactment, the effect 
of which it is not necessary for me to consider now, is only in 
the nature of a statute of limitations and the limiting of its 
effect to the period before January 1, 1925, emphasizes the 
existence of the problem for the period after that date. If it 
be the fact that in some or all of these States in which a com- 
munity property system prevails, the wife has no real owner- 
ship in community income during the existence of the com- 
munity, an attempt by Congress to allow wives in those 
States to return part of the community income as their own, 
while in other States not having a community property sys- 
tem wives are not allowed to return any part of their hus- 
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band’s income, would raise serious questions under the uni- 
formity provisions in the Constitution of the United States. 
The problems involved are therefore essentially of a kind 
which should be settled by the courts and which can not be 
set at rest in any other way. 

For these reasons I feel constrained to, and do now, with- 
draw the two opinions referred to in order to leave you free, 
as has been done in similar situations, to arrange for test 
cases in the courts or otherwise deal with the matter as you 
may think proper. 

Respectfully submitted. 

WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 


WORLD WAR VETERANS’ ACT—RATING FOR ARRESTED 
TUBERCULOSIS AND OTHER DISABILITIES 


Under section 202(7) of the World War Veterans’ Act, as amended by 
the Act of July 2, 1926 (44 Stat. 796), an ex-service person is en- 
titled to at least $50 per month compensation where tuberculosis of 
a compensable degree, which has been completely arrested, enters as 
a factor into his rating. 

If the rating by the Veterans’ Bureau for actual disability entitles 
the veteran to less than $50 per month, the compensation must be 
increased to $50 per month in order to comply with the provision of 
section 202(7), supra. 

In the event that the rating by the Veterans’ Bureau entitles the 
veteran to more than $50 per month, then the provision of section 
202(7), supra, need not be considered, since the veteran will be 
receiving compensation greater in amount than the minimum pro- 
vided by the statute. 

DEPARTMENT OF JUSTICE, 


July 23, 1927. 

Srr: I have the honor to acknowledge receipt of your let- 
ter of June 9, 1927, in which you request my opinion upon 
the interpretation and application of section 202(7) of the 
World War Veterans’ Act as amended by the Act of July 2, 
1926 (c. 723, 44 Stat. 796), in so far as it affects the claims of 
ex-service persons suffering from arrested tuberculosis in 
addition to other disabilities. In your letter you refer to 
the particular cases of Glenn Selden Trimble and George F. 
Gritzmacher. 
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Section 202(7) of the World War Veterans’ Act, as 
amended by the Act of July 2, 1926, supra, provides, in so 
far as material to the present consideration, as follows: 

“That any ex-service person shown to have had a tuber- 
culous disease of a compensable degree, who in the judgment 
of the director has reached a condition of complete arrest of 
his disease, shall receive compensation of not less than $50 
per month.” 

Glenn Selden Trimble is a disabled ex-service man, who 
suffers with arrested tuberculosis. He has been given a per- 
manent partial rating of 10 per centum degree of disability 
on account of the arrested tuberculosis. In addition to the 
arrested tuberculosis he is afflicted with osteo-arthritis of the 
spine for which he has been given, by the Veterans’ Bureau, 
a permanent partial rating of 82 per centum. His combined 
rating, under the Schedule of Disability Ratings, 1925, is 84 
per centum permanent partial. This rating entitles him to a 
monthly compensation of $84. 

You ask whether or not the rating given to Glenn Selden 
Trimble by the Veterans’ Bureau is oorrect in view of the 
provisions of section 202(7), supra. 

Three possible interpretations have been suggested for 
section 202(7). It has been suggested that it was the inten- 
tion of Congress to provide that a person who had had 
a tuberculous disease of a compensable degree, which had 
reached a condition of complete arrest, should receive a rat- 
ing of 50 per centum permanent partial disability because 
of the arrested tuberculosis. It is argued that since section 
202(38) of the Act provides compensation of $100 per month 
where total and permanent disability exists, the fact that 
a minimum compensation of half that amount is provided 
for those suffering from arrested tuberculosis indicates that 
Congress intended such a person to receive a rating of 50 
per centum permanent partial disability. Such an interpre- 
tation would mean that Glenn Selden Trimble, instead of 
being rated as permanently and partially disabled to the 
extent of 10 per centum by reason of his arrested tuberculo- 
sis, would be rated as permanently and partially disabled 
to the extent of 50 per centum. In view of the rating given 
him by reason of the osteo-arthritis of the spine, the com- 
bined rating under the Schedule of Disability Ratings, 1925, 
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would then be 91 per centum permanent partial instead of 
the 84 per centum permanent partial given to him by the 
Veterans’ Bureau. This rating would be determined under 
the Schedule of Disability Ratings, 1925, in the following 
manner: A man without any disability is rated at 100 per 
centum. If he were given a permanent partial rating of 50 
per centum by reason of arrested tuberculosis, this 50 per 
centum would be subtracted from 100 per centum, leaving 
the man 50 per centum whole. In view of the fact that he 
is rated at 82 per centum disabled by reason of osteo-arthritis 
of the spine, the reduction in earning power by reason of 
this second disease would be ascertained by determining 82 
per centum of the 50 per centum, or 41 per centum. The 50 
per centum disability by reason of the arrested tuberculosis 
is then added to the 41 per centum disability on account of 
the osteo-arthritis of the spine, making the combined rating 
91 per centum. Since the maximum compensation per month 
for permanent disability is $100, a man rated as permanently 
and partially disabled to the extent of 91 per centum would 
receive $91 per month. 

I find nothing in the terms of the Act itself or in its 
legislative history which would warrant such an interpreta- 
tion of the section. The question of making provision for 
ex-service men suffering from arrested tuberculosis seems to 
have first been before Congress when H. R. 10271 (68th Con- 
gress, second session) was under consideration. This bill was 
introduced into the House of Representatives on December 
4, 1924,-and contained the following provision: 

“That any ex-service man shown to have had a tuberculous 
disease of compensable degree, and who has been hospitalized 
for a period of one year, and who in the judgment of the 
director has reached a condition of complete arrest of his 
disease, and who has been or who shall be discharged from 
further hospitalization, shall receive for life a compensa- 
tion rating of not less than temporary partial fifty per 
centum.”’ 

This bill was not passed by Congress. Later the pro- 
vision for ex-service men who were afflicted with arrested 
tuberculosis was changed so as to give them not less than 
a specific amount per month as compensation. The hear- 
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ings before the Committee on World War Veterans’ Legisla- 
tion of the House of Representatives also inclicate that the 
proponents of special relief for persons suffering from ar- 
rested tuberculosis desired not to have a special rating pro- 
vided for such persons but to have a specific amount as 
compensation provided. (See Hearings on H. R. 4474, 69th 
Congress, first session, pages 189, 197, 202, 204.) 

Not only, therefore, do the specific words of the statute 
indicate that it was not the intention of Congress to provide 
a rating of disablity for ex-service men suffering from ar- 
rested tuberculosis but the history of the legislation indicates 
that, while Congress at first considered making provision 
tor a minimum rating for ex-service persons suffering in 
this manner, this idea was abandoned, and the bill that ulti- 
mately became law provided for 4 specific amount as a 
minimum compensation. | 

The second interpretation suggested for this section is 
that Congress intended to give the ex-service man suffering 
irom arrested tuberculosis $50 per month in addition to any 
other compensation to which he might be entitled by reason 
of another disease. Under such an interpretation Glenn 
Selden Trimble would be entitled to $82 per month by 
reason of his osteo-arthritis of the spine, and in addition 
$50 per month because of the arrested tuberculosis. This 
would give him a total compensation of $182 per month. 
This interpretation is untenable. Section 202(3) of the Act — 
(c. 723, 44 Stat. 794) provides that “If and while the dis- 
ability is rated as total and permanent, the rate of compensa- 
tion shall be $100 per month.” To give to section 202(7) 
this second interpretation would violate the specific provision 
of section 202(3) which limits the compensation for total 
and premanent disability to $100 per month. 

The third suggested interpretation is the one which has 
been adopted by the Veterans’ Bureau in the case of Glenn 
Selden Trimble and which the general counsel of the Vet- 
erans’ Bureau contends is the correct one. Under this inter- 
pretation the Veterans’ Bureau rates a man suffering from 
arrested tuberculosis, in addition to other diseases, at his 
actual disability. If this actual rating entitles the veteran 
to less than $50 per month, the compensation must be 
increased to $50 per month in order to comply with the 
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provision of section 202(7). In the event that the rating 
by the Veterans’ Bureau entitles the veteran to more than 
$50 per month, then the provision of section 202(7) need 
_ not be considered since the veteran will be receiving com- 
pensation greater in amount than the minimum provided 
by the statute. In other words, it is my opinion that the 
proper interpretation of section 202(7) is that an ex-service 
person is entitled to at least $50 per month compensation 
where tuberculosis of a compensable degree, which has been 
completely arrested, enters as a factor into his rating. Sub- 
division 4 of section 202 (c. 320, 43 Stat. 618) provides that 
a schedule of ratings of reductions in earning capacity from 
injuries or combinations of injuries shall be adopted and 
applied by the Veterans’ Bureau. There is nothing in the 
provisions of subdivision 7 of section 202 to indicate that it 
was the intention of Congress to change the power of the 
Veterans’ Bureau to rate a disabled veteran at his actual 
rating, regardless of the fact that arrested tuberculosis may 
have been a factor in his disability. 

The foregoing principles apply with equal force to the 
facts in the case of George F. Gritzmacher, referred to in 
your letter. It will not, therefore, be necessary to discuss 
his case in cletail. 

Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To Director, UNITED StaTEs VETERANS’ Bureau. 





EXCLUDING FROM ENTRY MISBRANDED ROPE FROM THE 
PHILIPPINE ISLANDS 


The order of the President of May 19, 1926, forbidding the entry into 
the United States of all rope labeled or described as manila rope, 
which in fact is composed in part of fiber or fibers other than manila, 
applies to rope coming into the United States from the Philippine 
Islands. 

DEPARTMENT OF JUSTICE, 
July 25, 1927. 
Str: I have the honor to advise you that I have consid- 

ered the question submitted in your letter of February 15, 

. 1927, to wit, whether the order of the President of May 19, 

1926, forbidding the entry into the United States of all rope 
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labeled or described as manila rope which in fact is composed 
in part of fiber or fibers other than manila unless the de- 
scription of the rope is qualified by other words clearly indi- 
cating that such rope is composed in part of such other fibers, 
apples to rope coming into the United States from the 
Philippine Islands. I understand that the question is a 
practical one because of the offer of such rope for entry. 

The presidential order, so far as germane to your ques- 

tion, reads as follows: 
“e * * Pending the completion of an investigation 
under said section 316, for the full presentation of the facts 
involved and the final certification of the tranccript thereof 
with the findings and recommendations of the Tariff Com- 
mission, it appears that the continuance of the unfair meth- 
ods of competition and unfair acts complained of will work 
a substantial injury, in violation of section 316, to the indus- 
try of the complainant.” 

“ By authority of subsection (f) of section 316 of the said 
tariff act, I, therefore, request that you forbid entry into 
the United States of all rope labeled or described as 
manila rope, which in fact is composed in part of 
fiber or fibers other than manila, unless the description 
of such rope is quabfied by other words clearly indicat- 
ing that such rope is composed in part of such other fiber 
or fibers.” 

The order of the President was promulgated pursuant to 
the authority of subsections (a) and (f) of section 316 of 
the Tariff Act of 1922 (c. 356, 42 Stat. 943, 944, U. S. C. 
Title 19, secs. 174, 179), and the answer to your question is 
dependent upon whether these subsections are themselves 
applicable to merchandise brought into the United States 
from the Philippine Islands. 

Subsection (a) reads as follows: 

“That unfair methods of competition and unfair acts in 
the importation of articles into the United States, or in their 
sale by the owner, importer, consignee, or agent of either, the 
effect or tendency of which is to destroy or substantially 
injure an industry, efficiently and economically operated, in 
the United States. or to prevent the establishment of such 
an industry, or to restrain or monopolize trade and commerce 
in the United States, are hereby declared unlawful,.and when 
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found by the President to exist shall be dealt with, in addi- 
tion to any other provisions of law, as hereinafter provided.” 

Subsection (f) provides: 

“That whenever the President has reason to believe that 
any article is offered or sought to be offered for entry into 
the United States in violation of this section but has not 
information sufficient to satisfy him therefor, the Secretary 
of the Treasury shall, upon his request in writing, forbid 
entry thereof until such investigation as the President may 
deem necessary shall be completed: Provided, That the 
Secretary of the Treasury may permit entry under bond 
upon such conditions and penalties as he may deem adequate.” 

I am now advised that the order of the President exclud- 
ing the rope from entry has been made final under section 
816 (e) following a report by the Tariff Commission. 

The object of these provisions plainly is to protect the 
domestic industry of the United States against unfair com- 
petition from without. In this particular case the unfair 
competition is from rope labeled or described as manila 
rope, which in fact is composed in part of fiber other than 
manila. Briefly stated, the question to be determined is 
this: Does the offering for “entry” of misbranded rope 
from the Philippine Islands constitute an unfair act in 
“importation ” within the meaning of the statute, which 
authorizes the President to forbid entry thereof? The only 
difficulty arises over the meaning of the word “ importa- 
tion.” The scope of the word used should be measured by 
the evil against which the statute is directed. Misbranded 
rope from the Philippine Islands offends no less than does 
misbranded rope from other places. Protection of the home 
manufacturer will be served by excluding the one, just as 
much as by excluding the other. To construe the word 
“importation” as applying to rope brought from the 
Philippine Islands would be, therefore, a construction in 
accordance with the obvious purpose of the statute. Un- 
less the word has received by Congress or by the courts a 
construction so definite and exclusive as to limit its meaning 
strictly to goods brought in from a country strictly foreign, 
it should be given a meaning broad enough to include 
articles from the Philippines. 
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The word “ imports,” as used in Article I, section 10 of 
the Constitution, prohibiting the States from laying imposts 
or duties on imports or exports, applies only to articles im- 
ported from foreign countries into the United States. 
Woodruff v. Parham, 8 Wall. 123. And so goods brought 
from one State into anothes are not imported in the consti- 
tutional sense. American Steel & Wire Company v. Speed, 
192 U. S. 500. 

Porto Rico and the Philippines, since their cession by 
Spain, have not been foreign countries within the meaning 
of statutes imposing duties upon goods “ imported from for- 
elen countries” (VeLima v. Bidwell, 182 U. 8. 1; Fourteen 
Diamond Rings v. United States, 183 U. S. 176), but they 
are not a part of the United States within the meaning of 
Article I, section 8, of the Constitution providing that all 
duties, imposts, and excises shall be uniform throughout the 
United States. So Congress can impose duties upon articles 
brought here from the islands and taken into the islands 
from this country. Downes v. Bidwell, 182 U. S. 244. They 
are territories “appurtenant and belonging to the United 
States but not a part of the United States.” Dooley v. 
United States, 183 U.S. 151. 

By derivation the words “import,” “importation,” and 
“imported ” seem broad enough to include generally articles 
brought into a country from outside its limits, as ordinarily 
understood, without very fine distinctions based upon the 
political status of the locality whence they come. Thus “ im- 
port,” as defined in Webster’s International Dictionary, 
means “to bring in from a foreign or external source,” and 
“ importation ” the “ act or practice of importing or bringing 
in, especially of goods or merchandise from abroad into a 
country or State; opposed to exportation.” 

The Standard Dictionarys gives as a definition of “ importa- 
tion ” the “ act or practice of bringing from one country into 
another; opposed to exportation. An importation (in the 
United States) is a volutary introduction of merchandise 
on board a vessel within some port of entry with intent to 
unlade the same.” 

In Cunard Steamship Company v. Mellon, 262 U. S. 
100, Mr. Justice Van Devanter, discussing the meaning of the 
words “ transportation ” and “ importation ” in the eighteenth 
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amendment, after referring to some of the contentions which 
ascribed a technical meaning to those words, defined trans- 
portation as comprehending “any real carrying about or 
from one place to another,” and of “importation” said 
(p. 122): 

“Importation, in a like sense, consists in bringing an 
article into a country from the outside. If there be an 
actual bringing in it is importation regardless of the mode 
in which it is effected. Entry through a customhouse is 
not of the essence of the act.” 

In the concluding sentence of the opinion by Mr. Justice 
Brown in Downes v. Bidwell, 182 U. S. 244, 287, it is stated 
that the Foraker Act is constitutional, so far as it imposes 
duties “ upon imports from such island,” referring to Porto 
Rico. 

In Fourteen Diamond Rings v. United States, 183 U. S. 
176, Mr. Chief Justice Fuller, delivering the opinion of the 
court, referring to the case of DeLima v. Bidwell, said 
(p. 178) that “the question was whether goods imported 
into New York from Porto Rico after the cession were 
subject to duties imposed by the Act of 1897;” and again 
(p. 181), referring to Downes v. Bidwell, that the conclusion 
of a majority of the court was that an Act of Congress 
levying duties on “goods imported from Porto Rico into 
New York * * * was valid.” (Italics supplied.) 

In Santont & Company v. Rafferty, 10 F. (2d) 788, 
C. C. A. 2d Circ., the Court held that the words “ imported 
into the United States,” in section 300 of the War Revenue 
Act of 1917, and section 600 of the Revenue Act of 1918, 
covered bay rum brought into the United States from Porto 
Rico, though conceding the “ inaptness ” of the phrase used. 
Judge Hand said, page 789, “ We think that obvious mean- 
ings are lost in dialectic,” and at page 790, ‘““We must own 
that the plaintiff appears to us to rest upon factitious verbal 
difficulties, raised to obscure a very plain case.” 

In these cases the courts have shown no conscious inten- 
tion to limit the words “ imported ” and “importation ” to 
any narrow or technical meaning. 

While .it is generally true that tariff acts, including the 
Act of 1922, in the sections imposing duties upon articles 
from foreign countries used the word “imported,” while 
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the sections imposing duties upon goods from the insular 
possessions use the words, “coming into the United States 
from,” or “brought into the United States,” it is also true 
that the word “ imported ” is usually followed by the words 
“from any foreign country,” as it is in section 1 of the Act 
under consideration. So also in section 305, excluding ob- 
scene books, etc., the words used are “importing into the 
United States from any foreign country,” and in section 
306, relating to the importation of neat cattle and _ hicks, 
the phrase is “from any foreign country into the United 
States.” 

Section 301 refers to merchandise “imported into the 
Philippines from countries other than the United States.” 

In section 311 Congress used the expression, “ exportation 
in bond to foreign countries or to the Philippine Islands.” 
If the word exportation is applied to the act of sending 
merchandise from the United States to the Philippine 
Islands, then the word “importation ” would seem to be 
applicable to goods brought into the United States from the 
Philippines. 

Section 315, providing for changes in classification and 
rates to equalize differences in costs of production of 
American articles with foreign, draws a clear distinction 
by using the words, “in order to regulate the foreign com- 
merce of the United States,” and authorizing the President 
to investigate the differences in cost of production of 
articles produced in the United States, and “of like’ or 
similar articles wholly or in part the growth or product of 
competing foreign countries.” 

Section 316 contains the provisions now under considera- 
tion. Nowhere in the section are the words “ foreign 
countries ” used, or other words to indicate that its pro- 
visions are restricted to foreign commerce, in the strict sense, 
as in the preceding section. 

The Tariff Act of September 21, 1922, c. 356, 42 Stat. 
858, was a general revision of the customs laws. ‘Title I is 
headed “ Dutiable List.” Section 1 provides for the levying 
of duties upon all articles “ when imported from any for- 
eign country into the United States or into any of its pcs- 
sessions (except the Philippine Islands, the Virgin Islands, 
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and the islands of Guam and Tutuila) at rates prescribed 
by the schedules which follow.” 

Title II is headed “Free List.” Section 201, the first 
section of that title, provides that the articles mentioned in 
the paragraphs which follow, “when imported into the 
United States or into any of its possessions (except the Phil- 
ippine Islands, the Virgin Islands, and the islands of Guam 
and Tutuila), shall be exempt from duty.” 

Title III is headed “Special Provisions.” Section 3U1, 
the first section of the title, provides that there shall be 
collected upon all articles “coming into the United States 
from the Philippine Islands” the rates of duty upon like 
articles “imported from foreign countries,” with exceptions 
not now material. 

Title IV, comprising the administrative provisions, con- 
tains many sections relating to the entry and unlading of 
vessels and merchandise, manifests, invoices, the ascertain-— 
ment, collection, and recovery of duties, transportation in 
bond and bonded warehouses, the enforcement provisions, 
etc. In these sections the various derivatives of the word 
“import” are used time and again. These provisions are 
applicable to all articles coming into the United States from 
the Philippine Archipelago. Act of March 8, 1902, c. 140, 
section 8, 32 Stat. 55; U. S. C. Title XIX, section 577. The 
fact that these provisions are made applicable by special 
statute prevents the inference which might otherwise be 
drawn, but nevertheless shows that Congress deemed the 
words “import,” “importation,” “imported merchandise,” 
etc., as appropriate to describe articles brought into this 
country from the Philippines. 

While the Philippines are not “ foreign countries,” never- 
theless it seems clear that Congress has not treated them as 
within the United States for tariff purposes. The pro- 
visions of law restricting to vessels of the United States the 
transportation of passengers and merchandise between ports 
of the United States do not apply to foreign vessels engag- 
ing in trade between the Philippines and the United States. 
Act of April 29, 1908, c. 152, sec. 3, 85 Stat. 70. U. S. C. 
Title 48, Sec. 1017. Indeed Congress has made solemn 
declaration of a purpose never to incorporate them perma- 
nently into the United States. 39 Stat. 545. | 
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I think that what was said by Attorney General Bona- 
parte with respect to the matter considered by him in 26 
Op. 355, applies to the question now presented. In that 
case he was considering the question of the allowance of 
drawback on the exportation to Europe of sirup manu- 
factured from raw sugar brought from the Philippine 
Tslands. He said (p. 359): | 

“Although it is true that most of the definitions of the 
words ‘import’ and ‘export’ to be found in adjudged 
cases and elsewhere refer to the taking of goods from one 
country to another—this being ordinarily the only case in 
which import or export duties are imposed—it is also true 
that these words may be used in reference to the taking 
of goods from one part of a country to another. (Barrett 
v. Railway Company, 2 Manning & Granger, 538, 543) or — 
from one State to another (Dooley v. U. S., 183 U. S., 151, 
153). After careful consideration, I am of opinion that 
the word ‘imported,’ as used in section 30 of the Act of 
1897, does not necessarily imply that the materials on which 
the drawback is to be allowed must have come from a for- 
eign country in a technical sense, but that the general pur- 
pose of this section was to provide that whenever materials 
are brought into this country under such circumstances that 
they are subject to the payment of duty and used here in 
the manufacture of finished articles, upon the subsequent 
exportation of such manufactured articles to a foreign 
country a drawback shall be allowed upon the material 
upon which duty has been so paid, the evident purpose of. 
Congress being to encourage domestic manufacturers for 
the purpose of export trade by returning on the exportation 
of the manufactured articles the duties originally collected 
on the raw material; and that, in the light of this purpose, 
both the spirit and the letter of section 30 are broad enough 
to include materials brought into this country from the 
Philippine Islands and subjected to duty as coming from 
a territory which, although not a foreign country, has not 
been permanently incorporated into the United States. 
(Downs v. Bidwell, 182 U. S., 244; Dorr v. United States, 
195 U. S., 188, 143), and has been temporarily treated in 
congressional legislation as not within the United States 
for tariff purposes; * * *.” 
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The use of the word “entry” in subsection (f) in con- 
nection with the word “importation” in subsection (a) 
is not without significance. Attorney General Wickersham, 
in answering a question involving the meaning of the word 
“importation” in section 9 of the Act of December 29, 
1897, 30 Stat. 226, said (28 Op. 173, 175): 

“The meaning that is usually given by the courts to the 
word ‘importation’ as used in the customs laws, is the 
bringing of goods into ports of the United States for the 
purpose of introducing them into the commerce of the 
country; and I think the same meaning should be given to 
the word as used in this section.” 

The bringing of misbranded goods into a port of the 
United States for the purpose of introducing them into the 
commerce of the country through customs entry is, I believe, 
such an unfair act in the “importation ” of merchandise 
under the statute as justifies the President in forbidding 
entry. Though the question is not free from doubt, my con- 
clusion is that the order of the President justifies you in ex- 
cluding from entry misbranded rope from the Philippine 
Islands. In reaching this conclusion I am influenced to some 
extent by the fact that the contrary ruling would probably 
prevent the question from being judicially determined. If 
the rope is excluded, section 514 of the Act apparently gives 
the importer the right of protest and appeal to the Customs 
Court. 

Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the SEcRETARY OF THE TREASURY. 





CLEARANCE OF VESSELS WITH BEVERAGE LIQUOR FOR 
PHILIPPINE ISLANDS—CONSULAR BILLS OF HEALTH 


Where the consular or medical officer charged with the duty under 
section 2 of the Act of February 15, 1893 (27 Stat. 450), as amended, 
is satisfied in relation to the sanitary history and condition of the 
vessel and there has been a compliance with the rules and regula- 
tions in such cases prescribed for securing the best sanitary condi- 
tions of the vessel, its cargo, passengers and crew, he is not war- 
ranted in withholding the bill of health because of the inclusion in 
the cargo of intoxicating liquor intended to be introduced into the 
Philippine Islands, 
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DEPARTMENT OF JUSTICE, 
July 28, 1927. 

Sir: Under date of October 28, 1926, you wrote me relat- 
ing to the clearance of vessels sailing from various ports 
of the world with beverage liquor for delivery in the Philip- 
pine Islands and asked my opinion as to the legality of the 
practice of consular officers of the United States of with- 
holding bills of health from vessels carrying beverage liquor 
intended for introduction into the Philippine Islands. 

The present regulations governing the granting of bills 
of health to vessels at ports of departure so far as material 
hereto are found in the second section of the Act of Febru- 
ary 15, 1893 (27 Stat. 449, 450), as amended by the Act of 
February 27, 1921 (41 Stat. 1149; U. S. C., Title 42, sec. 
82), which provides as follows: 

“Sec. 2. That any vessel at any foreign port clearing or 
departing for any port or place in the United States or its 
possessions or other dependencies or any vessel at any port 
in the possessions or other dependencies of the United States 
clearing or departing for any port or place in the United 
States or its possessions or other dependencies, shall be re- 
guired to obtain from the consul, vice consul, or other con- 
sular officer of the United States at the port of departure, 
or from the medical officer where such officer has been de- 
tailed by the President for that purpose, a bil of health 
in duplicate, in the form prescribed by the Secretary of 
the Treasury, setting forth the sanitary history and condi- 
tion of said vessel, and that it has in all respects complied 
with the rules and regulations in such cases prescribed for 
securing the best sanitary condition of the said vessel, its 
cargo, passengers, and crew; and said consular or medical 
officer is required, before granting such duplicate bill of 
health, to be satisfied that the matters and things therein 
stated are true; and for his services in that behalf he shall 
be entitled to demand and receive such fees as shall by law- 
ful regulation be allowed, to be accounted for as 1s required 
in other cases.” (Italics ours.) 

The form of the bill of health issued hereunder, in accocd- 
ance with the prescription of the Secretary of the Treasury 
(U. S. Public Health Service, Form 1937) contains the 
following certification: 
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“T certify that the vessel has complied with the Quaran- 
tine Rules and Regulations made under the Act of February 
15, 1893, and that the vessel leaves this port bound for 
* * * United States of America via * * *, 

“Given under my hand and seal this * * * day of 
* * * 19 ee 

It appears that as a result of some communication from 
this Department addressed to the State Department, Gen- 
eral Instruction No. 9380, dated June 27, 1924, was issued by 
the State Department to consular officers, under which 
vessels sailing from various ports of the world with beverage 
liquor for delivery in the Philippine Islands are being 
refused bills of health by the consular officers at the ports 
of departure. This result was supposed to follow from 
the opinion of the Acting Attorney General reported in 
382 Op. 258, which held that the Eighteenth Amendment 
applied to the Philippine Islands and that consular officers 
should not certify invoices covering shipments of intox1- 
cating liquors to the Philippine Islands. The Eighteenth 
Amendment provides that “After one year from the ratifica- 
tion of this article the manufacture, sale, or transportation 
of intoxicating liquors within, the importation thereof into, 
or the exportation thereof from the United States and all 
territory subject to the jurisdiction thereof for beverage 
purposes is hereby prohibited.” Literally this provision 
applies to the Philippine Islands because territory subject to 
. the jurisdiction of the United States. 

The National Prohibition Act although made applicable 
by its terms to all territory subject to the jurisdiction of 
the United States in substantially the language of the 
Eighteenth Amendment is not in force in the Philippine 
Islands, but this is because the Organic Act of August 29, 
1916 (39 Stat. 545), providing for the government of the 
Philippine Islands, contains in section 5 the following 
language: 

“That the statutory laws of the United States hereafter 
enacted shall not apply to the Philippine Islands, except 
when they specifically so provide, or it is so provided in 
this Act.” 

Originally the National Prohibition Act did not specify 
its field of operation, and therefore because of section 5 of 
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the Organic Act of 1916 it was not law for the Philippines. 
In the “ Act Supplemental to the National Prohibition Act,” 
which was the Act of November 23, 1921 (42 Stat. 222), 
Congress has defined the field of operation of the National 
Prohibition Act, but the Philippine Islands were not specifi- 
cally mentioned and as a result of the provision in the 
Organic Act of August 29, 1916, the National Prohibition 
Act has not been placed in operation in the Philippine 
Islands. Congress, of course, has power to provide by 
statute how subsequent statutes shall be construed, but it 
has not the power by a statute to prescribe how subsequently 
adopted amendments to the Constitution shall be construed. 
It has been suggested, however, that the language of the 
Eighteenth Amendment was chosen by Congress in its legis- 
lation providing for submitting the amendment and that 
Congress in choosing its language may have proceeded on 
the theory that like an act of Congress it would not be 
operative in the Philippines unless it specifically so pro- 
vided, and it is suggested that a constitutional amendment 
when adopted may be construed in the light of the intention 
of Congress in framing it for submission. It has also been 
suggested that the preamble’ to the Organic Act for the 
Philippine Islands through its declaration of a purpose to 
ultimately withdraw the sovereignty of the United States 
over the Philippine Islands and recognize their independ- 
ence shows an intention to treat the Philippine Islands 
differently from our other insular possessions; that the 
Secretary of Justice of the Philippine Islands has long since 
rendered an opinion that the Eighteenth Amendment is 
not applicable to the Philippine Islands; that Congress has 
shown an understanding that the amendment is not appli- 
cable in the Philippines because it has not enacted any 
enforcement act for the Philippine Islands; that the Philip- 
pine Legislature has not enacted any legislation on the 
theory that the amendment is applicable to the Philippine 
Islands, and that all these considerations throw doubt on 
the conclusion of the opinion of the Acting Attorney Gen- 
eral of June 24, 1920 (82 Op. 258), that the Eighteenth 
Amendment is applicable to the Philippines. I do not 
find it necessary, however, to go into this subject or attempt 
a reconsideration of that opinion. 
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It is evident that the quarantine laws and regulations 
above referred to were enacted solely in the interest of the 
public health and to furnish safeguards against the intro- 
duction into the United States and its territorial dependen- 
cles of contagious and infectious diseases and have no rela- 
tion whatever to the Eighteenth Amendment. Since neither 
the Congress of the United States nor the Philippine Legis- 
lature has enacted any legislation to prevent or punish the 
importation of beverage liquor into the Philippine Islands, 
there is no occasion for consular officers of the United States 
in so far as they are enforcing and acting under the quaran- 
tine laws and regulations to assume th2 réle of enforcement 
officers. If no penal legislation has been enacted making it 
the duty of those officers of the United States or of the 
Philippine Islands whose primary activity is law enforce- 
ment to take any steps looking to the prevention of importa- 
tion of intoxicating beverages into the Philippine Islands, 
there is no reason to believe that Congress has intended 
that consular officers in dealing with the quarantine regula- 
tions having no relation whatever to the Eighteenth Amend- 
ment should take it upon themselves to attempt enforcement 
of its provisions, assuming that it is applicable to the 
Philippines. The futility of such an effort is made clear 
by the information you have submitted with your request 
for an opinion, from which it appears that when vessels are 
refused bills of health on the ground that their cargoes con- 
tain intoxicating beverages for the Philippine Islands they 
nevertheless proceed to the Islands, discharge their cargoes 
there without restraint, and as the insular authorities impose 
only nominal fines on arriving vessels so deprived of bills 
of health the result is that the quarantine regulations are 
breaking down in operation, with great impairment of their 
efficiency and with no accomplishment whatever in the way 
of preventing importation of intoxicating beverages into 
the Philippines. Assuming that the Eighteenth Amendment 
does apply to the Philippines, in the absence of any Act 
of Congress or of the Philippine Legislature making it an 
offense to import intoxicating beverages into the Philip- 
pines, 1 see no reason why consular officers should refuse to 
issue bills of health to vessels departing for the Philippine 
Islands merely because they have information that the car- 
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goes include some liquor intended for importation into the 
Philippines. They are not performing an unlawful act by 
certifying that such a vessel is free from disease. The ques- 
tion is unique, and there is no authority directly in point, 
but it is my opinion that where the consular or medical 
officer charged with the duty under section 2 of the Act 
of February 15, 1898, as amended, is satisfied in relation to 
the sanitary history and condition of the vessel and that 
there has been a compliance with the rules and regulations 
in such cases prescribed for securing the best sanitary condi- 
tion of the vessel, its cargo, passengers and crew, he is not 
warranted in withholding the bill of health because of the 
inclusion in the cargo of intoxicating liquor intended to be 
introduced into the Philippine Islands. 

Respectfully submitted. 

WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 


VALIDITY OF ARIZONA STATUTE AFFECTING PREHISTORIC 
ARTICLES FOUND ON FEDERAL LAND 


Prehistoric ruins in Arizona on land forming part of the public domain 
of the United States are the property of the United States. 
Prehistoric articles embedded in the soil of, or found cn, land owned 
by the United States are the prceperty of the United States if not of 
the finder, and hence the State of Arizona has no proprietary or 
sovereign right to interfere under the State statute (Session Laws 
1927, p. 143) with such disposition of those articles as is provided 
for under the Acts of Congress relating thereto. 
DEPARTMENT OF JUSTICE, 
July 30, 1927. 
Sir: Receipt is acknowledged of your letter of May 19, 
1927, in which you request the opinion of the Attorney 
General upon the question whether a law recently enacted 
by the State of Arizona, entitled “An Act to Prevent Fur- 
ther Despoliation of the Prehistorical Sections of Arizona, 
providing regulations under which exploration and re- 
covery of prehistoric material may be prosecuted and pro- 
viding a penalty for any violation of the provisions of this 
Act,” modifies or supersedes the Act of Congress approved 
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June 8, 196, 34 Stat. 225, entitled “An Act for the Preser- 
vation of American Antiquities,” and the rules and regula- 
tions thereunder promulgated by the Secretary of the In- 
terior, in so far as such Act, rules, and regulations refer to 
public lands of the United States. 

The material parts of the Arizona law are as follows: 

“Section 1. Any person, persons, corporation or insti- 
tution making investigations, explorations or excavations 
in or on the prehistoric ruins * * * of Arizona, either 
on Federal or State lands, shall donate to the State fifty per 
cent of all articles, implements and material found or dis- 
covered by such investigation, exploration or excavation, 
which shall be deposited with some public museum in the 
‘State of Arizona, to become the property of the State of 
Arizona, for the uses, benefits and purposes of the people 
of the State, to be forever open to the public free of charge, 
for study and investigation. Before any exploration or 
excavation in or on any prehistoric ruins or archaeological 
working in Arizona shall be undertaken, a permit shall first 
be obtained from the Archaeological Branch of the Uni- 
versity of Arizona and from the board of supervisors of the 
county wherein the same is to be undertaken. 

“Section 2. Any person, persons, corporation or institu- 
tion violating any of the provisions of this act shall be 
deemed guilty of a misdemeanor and shall be punished by 
forfeiting to the State all articles and material. that may 
have been discovered by or through their efforts, and by 
a fine of not to exceed five hundred dollars or by imprison- 
ment in the county jail for a period of not to exceed six 
months or by both such fine and imprisonment.” (Arizona 
laws, 1927, p. 143.) 

It will be noted that the statute is broad enough to include 
within its operation prehistoric ruins on land forming part 
of the public domain of the United States, as well as on land 
belonging to the State or private individuals. Its preamble 
declares that for many years the State has been robbed of 
its treasure of antiquity by “individuals and scientists alike, 
for commercial purposes ”; that “ numerous institutions are 
being granted’ permission to excavate the ruins of the State 
and remove the priceless articles obtained from these ruins 
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to other States and other lands, thus depriving the people of 
Arizona for all time [of] that which is justly theirs.” 

By the Act of June 8, 1906, 34 Stat. 225, Congress enacted 
legislation relating to the protection and preservation of 
historic or prehistoric ruins or monuments, or any object of 
antiquity, situated on lands owned or controlled by the 
Government of the United States and providing penalties 
for a violation thereof. 

By section 2 of said Act the President is given authority 
“in his discretion, to declare by public proclamation historic 
landmarks, historic and prehistoric structures, and other 
objects of historic or scientific interest that are situated upon 
the lands owned or controlled by the Government of the 
United States to be national monuments, and may reserve as 
a part thereof parcels of land, the limits of which in all cases 
shall be confined to the smallest area compatible with the 
proper care and management of the objects to be protected,” 
etc. 

Section 3 makes provision for permits for the examination 
of ruins, the excavation of archaeological sites, and the 
gathering of objects of antiquity upon the lands under their 
respective jurisdictions to be granted by the Secretaries of 
the Interior, Agriculture, and War, to institutions which they 
may deem properly qualified to conduct such examination, 
excavation, or gathering, subject to such rules and regula- 
tions as they may prescribe: “ Provided, That the examina- 
tions, excavations, and gatherings are undertaken for the 
benefit of reputable museums, universities, colleges, or other 
recognized scientific or educational institutions, with a view 
to increasing the knowledge of such objects, and that the 
gatherings shall be made for permanent preservation in 
public museums.” 

Section 4 directs the Secretaries of the Departments men- 
tioned to make and publish from time to time uniform rules 
and regulations for the purpose of carrying out the pro- 
visions of this Act. 

Under date of December 28, 1906, the Secretaries of the 
Interior, Agriculture, and War issued certain rules and regu- 
lations applicable to the law thus enacted. ‘These rules pur- 
port to regulate the examination of ruins and the gathering 
of objects of antiquity under permits issued by the respec- 
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tive Secretaries having jurisdiction; they provide for the 
yranting of permits for such examination of ruins and 
gathering of objects of antiquity, determine how long they 
shall be operative, authorize the apprehension and arrest 
of persons who appropriate, excavate, or destroy any histori- 
cal or prehistorical ruins or monuments or any objects of 
antiquity on lands under the supervision of said Secretaries, 
and provide that: “Every collection made under the 
authority of the Act and of these rules and regulations shall 
be preserved in the public museum designated in the permit 
and shall be accessible to the public.” 

It will be observed that under the Arizona law permits for 
exploration or excavation of prehistoric ruins must be ob- 
tained from the “ University of Arizona and from the Board 
of Supervisors of the county wherein the same is to be 
undertaken,” while under the Act of June 8, 1906, supra, 
such permits applicable to the lands of the United States are 
granted by the Secretaries of the Interior, Agriculture, and 
War under their respective jurisdictions. 

Tie legislature of Arizona seems to have been proceeding 
on the theory that prehistoric ruins and the objects of 
antiquity found in them, or imbedded in the soil are not the 
exclusive property of the owner of the land or of the finder, 
but that the sovereign has some proprietary interest in them 
or right to control their disposition. 

On the other hand, Congress has proceeded on the theory 
that such ruins or articles belong to the owner of the fee or 
to the finder, and that as proprietor of the land constituting 
the public domain, the United States either owns these things, 
or at least has the right to say who shall go upon its lands to 
search for them and to impose conditions on their disposition 
when giving permits for exploration or excavation of the 
lands of the United States. The underlying question is one 
of ownership of the prehistoric ruins or articles referred to. 

In some countries it seems to be the practice for the sover- 
eign to exercise dominion or control over such things as 
against the owner of the land, but the rules of property pre- 
vailing in the United States, coupled with our system of 
constitutional restrictions on legislative interference with 
property rights, do not permit it here. 

52015°—29—von 35-19 
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The ruins of prehistoric buildings or structures affixed to 
the soil are, under the common law of real property, part of 
the land and belong to the owner of the land. The fact that 
a building or structure may have been affixed to the land for 
10,000 years instead of for 10 years does not make it any the 
less a part of the real estate. In respect of articles which are 
or once were personal property found in such ruins or im- 
bedded in the soil, the rules are not so well settled but are 
clear enough to dispose of the case in hand. Such articles 
do not seem to come within my definition of Treasure Trove 
and the ancient English law of Treasure Trove, even if 
applicable in the United States, can have no bearing here, 
and it is only with respect to Treasure Trove that any ques- 
tion of ownership by the sovereign as against the owner of 
the soil or the finder has arisen. With respect to ancient 
relics, the controversy has usually been between the owner 
of the fee and the finder. See South Staffordshire Water 
Works v. Sharman, 65 L. J. Q. B. 460; Ferguson v. Ray, 44 
Ore. 557; Burdick v. Chesebrough, 94 App. Div. 532; 
Volume 7, No. 8, page 160, Law Notes; Goddard v. Winchell, 
17 L. R. A. 788; Oregon Iron Company v. Hughes, 47 Ore. 
3138. 

In Elwes v. Brigg Gas Company, 33 Ch. D. 562, the re- 
mains of a prehistoric boat, discovered in the course of exca- 
vation by a lessee, were held to belong to the owner of the 
realty. 

In the Staffordshire Water Works case, supra, it was said: 

“The possession of land carries with it in general, by our 
law, possession of everything which is attached to or under 
the land, and, in the absence of a better title elsewhere, the 
right to possess it also. And it makes no difference that the 
possessor is not aware of the thing’s existence. 

# “# ¥ * of 

“The general principle is that where any one is in pos- 
session of house or land which he occupies, and over which 
he manifests an intention of exercising a control and prevent- 
ing unauthorized interference, and something is found in 
that house or on that land by a stranger or a servant, the 
presumption is that the possession of the article found is 
in the owner of the locus in quo.” 
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The general rule is that the finder of lost property is en- 
titled to it as against all the world except the real owner 
and that ordinarily the place where it is found does not 
make any difference, but articles imbedded in the soil as dis- 
tinguished from those laying loose upon the surface are 
usually not treated as lost or abandoned articles and are 
therefore held to belong to the owner of the fee as against 
the finder, and the principle to be derived from the decisions 
is that prehistoric articles imbedded in the soil or found in 
ancient relics belong to the owner of the land or to the 
finder, but whether the owner of the land or to the finder, 
the rule excludes the sovereign and in this case the State 
of Arizona. 

If the prehistoric ruins or articles are part of the land 
or belong to the proprietor of the soil, such things on the 
public domain are the property of the United States and 
a part of that domain. If such articles may become the 
property of the finder, still the United Statets has power to 
exclude trespassers from its domain and to permit entry 
thereon en su:h conditions as it chooses, including one that 
articles of prehistoric interest found by the permittee on its 
land shall be disposed of as it directs. Its power to deal 
with the public domain 1s clear. 

Section 3 of Article IV of the Constitution provides that 
“ Congress shall have power to dispose of and make all need- 
ful rules and regulations respecting the territory or other 
property belonging to the United States.” 

No State may interfere with that right or embarrass its 
exercise. 


Van Brocklin v. Tennessee, 117 U. S. 1513 Gabson v. 
Chouteau, 138 Wall. 92. 


Congress may deal with such lands precisely as a private 
individual may deal with his farming property. United 
States v. Midwest Oil Co., 236 U.S. 459. 

If the question of title to prehistoric articles found on or 
in the soil is affected in any way by the fact that the owner 
of the land manifests an intention to exercise control and 
prevent interference, the statutes of the United States and 
regulations thereunder relating to prehistoric ruins and ar- 
ticles on the public domain add that element to this case. 
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I am of the opinion that prehistoric ruins in Arizona on 
land forming part of the public domain of the United States 
are the property of the United States; that prehistoric 
articles imbedded in the soil of or found on land owned by 
the United States are the property of the United States if 
not of the finder and that the State of Arizona has no 
proprietary or sovereign right to interfere under the State 
statute above referred to with such disposition of those 
articles as is provided for under the Acts of Congress relat- 
ing thereto. 


Respectfully, 
WILLIAM D. MITCHELL, 


Acting Attorney General. 
To the SECRETARY OF THE INTERIOR. 





SEAMEN’S ACT, SECTION 2—RIGHT OF DISCHARGED SEAMEN 
TO EXTRA MONTH’S WAGES 


The provisions of section 4583 of the Revised Statutes, as amended, 
relating to the payment of an extra month’s wages to seamen 
discharged in a foreign country because “the voyage is continued 
contrary to agreement,” are not to be applied by consuls in cases 
of complaint by seamen for violation of section 2 of the Seamen’s 
Act of March 4, 1915 (388 Stat. 1164). 


DEPARTMENT OF JUSTICE, 
August 9, 1927. 

Str: I have the honor to acknowledge receipt of your 
letter of March 2, 1927, requesting my opinion as to whether 
the provisions of section 4583 of the Revised Statutes as 
amended, directing the United States consul, upon the dis- 
charging of a seaman in a foreign country, on his complaint 
that “the voyage is continued contrary to agreement,” to 
require the payment to such seaman of one month’s wages 
over and above the wages due at the time of his discharge, 
inures to the benefit of the seaman seeking discharge be- 
cause of a violation by the master of section 2 of the Sea- 
men’s Act of 1915 in failing to divide the crew into watches 
while at sea, or requiring seamen to work in the fireroom or 
firemen to work on deck or requiring any unnecessary work 


on Sundays, New Year’s Day, the Fourth of July, Labor 
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Day, Thanksgiving Day, or Christmas Day, or requiring 
more than nine hour’s work per day. 

Section 2 of the Act of March 4, 1915 (38 Stat. 1164), 
so far as material, reads as follows: 

“That in all merchant vessels of the United States of 
more than one hundred tons gross, excepting those navigat- 
ing rivers, * * * the sailors shall, while at sea, be 
divided into at least two, and the firemen, oilers, and water 
tenders into at least three watches, which shall be kept on 
duty successively for the performance of ordinary work 
incident to the sailing and management of the vessel. The 
seamen shall not be shipped to work alternately in the fire- 
room and on deck, nor shall those shipped for deck duty 
be required to work in the fireroom, or vice versa; * * *. 
While such vessel is in a safe harbor no seaman shall be re- 
quired to do any unnecessary work on Sundays or the fol- 
lowing-named days: New Year’s Day, the Fourth of July, 
Labor Day, Thanksgiving Day, and Christmas Day, but 
this shall not prevent the dispatch of a vessel on regular 
schedule or when ready to proceed on her voyage. And at 
all times while such vessel is in a safe harbor, nine hours, 
inclusive of the anchor watch, shall constitute a day’s work. 
Whenever the master of any vessel shall fail to comply with 
this section, the seamen shall be entitled to discharge from 
such vessel and to recewe the wages earned. But this sec- 
tion shall not apply to fishing or whaling vessels, or yachts.” 
[Italics supplied. ] 

The question therefore arises, Is this section supplemen- 
tary to or 7n pari materia with section 4583 of the Revised 
Statutes as amended by section 18 of the Act of December 21, 
1898 (30 Stat. 755, 760), so as to entitle the seaman upon his 
discharge to an extra month’s wages? 

Section 4583 as amended, supra, provides as follows: 

“Whenever on the discharge of a seaman in a foreign 
country by a consular officer on his complaint that the voyage 
is continued contrary to agreement, or that the vessel is 
badly provisioned or unseaworthy, or against the officers for 
cruel treatment, it shall be the duty of the consul or consular 
agent to institute a proper inquiry into the matter, and, upon 
his being satisfied of the truth and justice of such complaint, 
he shall require the master to pay to such seaman one month's 
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wages over and above the wages due at the tume of discharge, 
and “to provide him with adequate employment on board 
some other vessel, or to provide him with a passage on board 
some other vessel bound to the port from which he was 
originally shipped, or to the most convenient port of entry 
in the United States, or to a port agreed to by the seaman.” 
[Italics supplied.] (U.S. C., Title 46, Sec. 685.) 

In order to determine what, if any, relation these two 
statutes bear to one another it will be necessary to examine 
into the legislative history of both Acts. 

Section 4583 of the Revised Statutes originally read: 

“No payment of extra wages shall be required upon the 
discharge of any seaman in cases where vessels are wrecked, 
or stranded, or condemned as unfit for service. If any 
consular officer, upon the complaint of any seaman that he 
has fulfilled his contract, or that the voyage is continued 
contrary to his agreement, 1s satisfied that the contract has 
expired, or that the voyage has been protracted by circwm- 
stances beyond the control of the master, and without any 
design on his part to violate the articles of shipment, then he 
may, if he deems it just, discharge the mariner without 
exacting the three months’ additional pay. No payment of 
such extra wages, or any part thereof, shall be remitted in 
any case, except as allowed in this section.” [Italics sup- 
plied. | 

By amendatory Act of June 26, 1884 (23 Stat. 53, 54), the 
foregoing section was amended to read as follows: 

“Whenever on the discharge of a seaman in a foreign 
country, on his complaint that the voyage is continued con- 
trary to agreement, the consular officer shall be satisfied that 
such voyage has been designedly and unnecessarily prolonged 
in violation of the articles of shipment, or whenever a sea- 
man is discharged by a consular officer in consequence of any 
hurt or injury received in the service of the vessel, such con- 
sular officer shall require the payment by the master of one 
month’s wages for such seaman over and above the wages 
due at the time of discharge.” [Italics supplied. | 

Clearly, as here used, the words “continued contrary to 
agreement ” relate to the prolongation of the voyage beyond 
the time or itinerary fixed in the shipping articles. By the 
Act of December 21, 1898 (c. 28, sec. 18), this section of the 
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Revised Statutes was further amended by providing addi- 
tional circumstances under which the seaman might demand 
his discharge with an extra month’s compensation. ‘This sec- 
tion as amended reads as follows: 

“Sec. 4583. Whenever on the discharge of a seaman in a 
foreign country by a consular officer on his complaint that 
the voyage is continued contrary to agreement, or that the 
vessel is badly provisioned or unseaworthy, or against the 
officers for cruel treatment, it shall be the duty of the consul 
or consular agent to institute a proper inquiry into the mat- 
ter, and upon his being satisfied of the truth and justice of 
such complamt, he shall require the master to pay to such 
seaman one month’s wages over and above the wages due 
at the tume of discharge, and to provide him with ade- 
quate employment on board some other vessel, or provide 
him with a passage on board some other vessel bound to 
the port from which he was originally shipped, or to the 
most convenient port of entry in the United States, or to a 
port agreed to by the seaman.” [Italics supplied.] (U.S. 
C., Title 46, Sec. 685.) 

It will be noticed that the words “voyage is continued 
contrary to agreement ” as used in the June 26, 1884 amend- 
ment to section 4583, were qualified by the phrase “that 
such voyage has been designedly and unnecessarily pro- 
longed in violation of the articles of shipment.” Because 
this qualifying phrase was not used in section 18 of the 
Act of December 21, 1898 (Sec. 4583), it has been suggested 
that that Act is no longer limited to the payment of an extra 
month’s wages upon the discharge of a seaman an account of 
the prolongation of the voyage, and now allows the payment 
of an extra month’s wages where and whenever any pro- 
vision of the shipping articles is violated by the master of 
the ship. 

The Annual Report of the Commissioner of Navigation, 
Treasury Department, for the year 1897 (House Doc., vol. 
34, 55th Cong., 2d Sess.) shows that the words “ voyage 
is continued contrary to agreement” as used in section 18 
of the Act of December 21, 1898 (Sec. 4583 of the Revised 
Statutes), have the same meaning as they had in section 
4583, as amended by the Act of June 26, 1884. In that 
report, at page 37, the Commissioner says: 
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“ Section 4583 provides that when the seaman is discharged 
in a foreign country because the voyage is prolonged in viola- 
tion of the agreement he shall receive one month’s extra 
wages. The section fails to provide for the equally valid 
grounds for discharge of seamen by the consul that the 
vessel is unseaworthy or impruperly provisioned or that the 
officers have been guilty of cruel treatment. Section 18 of 
both Senate bills 623 and 95 covers these cases, and while 
retaining the present penalty of one month’s extra wages, 
also requires the master to provide the seaman with employ- 
ment on another vessel. The remedy is thus substantially 
the same as in the case of the sale of a vessel abroad, but the 
penalty of one month’s extra wages is retained, as cruel treat- 
ment, unfit supplies, or unseaworthiness are reprehensible 
causes of discharge, involving more responsibility than dis- 
charge on account of the sale of a vessel.” [Italics supplied. ] 

The statement of the Commissioner regarding this matter 
is persuasive authority. It was he who, upon the request 
of Congress recommended the amendment of section 4583 in 
the manner and form in which it was finally adopted as 
section 18 of the Act of December 21, 1898. 

It will be further noted that, as a general rule, words of a 
legislative enactment are to be construed in the light of their 
ordinary usage in the language. Webster defines the word 
continue, as regards space, “to prolong the course of, as, to 
continue the line of a road; in time, to prolong the duration 
of, extend the term of; in development or execution, to keep 
up, to carry forward, to persevere in, as to continue a policy.” 
Hence, if the word “continued” in the statutory context 
“voyage is continued contrary to agreement ” is confined to 
the matter of the prolongation of the voyage, its meaning 
will be much more consonant with the normal and ordinary 
use of the word, as indicated in the dictionary definitions. 

Furthermore, Senate bill No. 95 became the Act of Decem- 
ber 21, 1898. When it was introduced into the Senate, sec- 
tion 1 amended section 4516 of the Revised Statutes. As so 
drafted, section 4516 contained the subject matter which 
ultimately became section 2 of the Seamen’s Act of March 4, 
1915. On the other hand, section 18 of the bill—referring 
to an extra month’s compensation—amended section 4583. 
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Since, therefore, the two amendatory sections operated 
against different and unrelated sections of the Revised 
Statutes, they were not in pari materia. It follows, by 
analogy, that section 4583 of the Revised Statutes and section 
2 of the Seamen’s Act of March 4, 1915, which is substan- 
tially identical with section 1 of Senate bill No. 95, are like- 
wise not 7m part materia. 

Finally, in drafting section 2 of the Seamen’s Act of 
March 4, 1915, Congress specifically dealt with the conse- 
quences of the violation of the prohibited acts and provided 
that “ whenever the master of any vessel shall fail to com- 
ply with this section,” then, in that event, “the seaman 
shall be entitled to discharge from such vessel and to recewe 
the wages earned.” If Congress had intended this to be only 
a measure of partial relief in case of such violation, and 
had contemplated that a seaman would be granted the addi- 
tional relief provided in section 4583 of the Revised Statutes 
as amended, it is difficult to understand why it was not so 
specifically provided. The fact that Congress omitted such 
a reference, and did clearly and expressly deal with the 
measure of relief to be accorded, clearly indicates that such 
relief was to be exclusive. 

It is my opinion, therefore, that the provisions of section 
4583 of the Revised Statutes are not to be applied by consuls 
in cases of complaint by seamen for violation of section 2 
of the Seamen’s Act of March 4, 1915. 

Respectfully, | 
GEO. R. FARNUM, 
Acting Attorney General. 

To the SecreTARY OF COMMERCE. 





SEAMEN’S ACT, SECTION 2—MAINTENANCE MEN—DIVISION 
OF WATCHES—ATTORNEY GENERAL'S OPINION 


The Attorney General declines to render an opinion upon the question 
whether maintenance men come within the requirements of sec- 
tion 2 of the Seamen’s Act as to the division of watches, as a 
similar question is involved in a case now pending on appeal in a 
Federal court, it being a settled rule of this Department not to 
render an opinion upon any question whose answer may bring it 
into conflict with a judicial tribunal. 
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DEPARTMENT OF JUSTICE, 
August 17, 1927. 

Sir: Your letter of July 29, 1927, has been received, in 
which you request my opinion upon the following questions: 

“1. If the vessel is fully manned with officers and crew 
required by her certificate of inspection issued under 
authority of section 4463 R. S. as amended, may the master 
sign on additional men in a so-called ‘maintenance depart- 
ment’ without requiring that such so-called ‘ maintenance 
men’ shall come under the requirements of section 2 of the 
Seamen’s Act as to the division of watches? 

“9. May the United States Shipping Commissioner at the 
time of signing on the crew require that an entry shall be 
made in the shipping articles stating the department of the 
vessel (deck, engine or cabin) in which the men are to be 
employed. In other words, may he refuse to sign on men 
when they are simply designated as ‘maintenance men’ and 
an explanation given to the men by an officer of the ship 
when so signing on the men in the presence of the shipping 
commissioner? (See section 4511 R. S. as amended.)” 

In the case of the Hl E'stero, 14 F. (2) 349, the United 
States District Court for the Southern District of Texas held 
that where the master of a vessel in accordance with the 
certificate of the local inspectors carried the required crew, 
and in addition thereto employed seamen for the purpose of 
keeping the ship in proper shape, painting, cleaning, etc., 
such additional men must be divided into watches the same 
as the other seamen of the deck and engine crews in accord- 
anee with the ruling of the Supreme Court in O'Hara v. 
Luckenbach Steamship Co., 269 U.S. 367. It appears from 
your file (158649) relating to this matter that a so-called 
“maintenance department ” has been created by certain 
steamship owners on their vessels, since the decision of the 
Supreme Court in the O’Hara case, such department em- 
ploying men for the purpose of washing paint, polishing 
brass, painting the staterooms, and performing other duties 
with the view to keeping the vessel clean but having abso- 
lutely nothing to do with the operation or navigation of the 
ship. The duties of such men would, therefore, be the same 
as the duties of the extra seamen involved in the £7 E'stero 
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case, which is now pending on appeal in the Circuit Court of 
Appeals for the Fifth Circuit. 

It has long been the custom for the Attorney General 
to decline to render opinions which might bring this Depart- 
ment into conflict with a judicial tribunal. In 33 Op. 87, 
it is said: | 

“My predecessors have repeatedly refused to pass upon 
any question whose answer might bring this Department 
‘into conflict with a judicial tribunal.’ An answer has been 
declined to a question which might bring the Department 
into conflict with the decision of a State court (20 Op. 618) ; 
where the question involved had not been judicially de- 
termined,.but was the subject of a pending suit (23 Op. 
921; 23 Op. 585); where the question was preeminently for 
judicial determination although not the subject of a pend- 
ing suit (19 Op. 56; 24 Op. 69, 74); and a fortiori, where a 
court had already passed upon the question (24 Op. 59; 32 
Op. 472).” 

In 32 Op. 473, it is likewise stated : 

“Tt appears that at least the first of the questions sub- 
mitted by you has been passed upon by Judge Hazel, of — 
the United States District Court for the Western District of 
New York, and that an appeal from his decision is now 
pending. The answers to the other questions are neces- 
sarily dependent upon the answer to the first. I regret that 
under these circumstances I can not comply with your re- 
quest, as it has long been the settled rule of this Depart- 
ment not to render an opinion upon any question whose 
answer may bring it into conflict with a judicial tribunal, 
especially while the question is under consideration by the 
courts. (20 Op. 618; 23 Op. 221, 582, 585; 24 Op. 59; 25 
Op. 369).” 

Conforming to this settled practice, therefore, I must 
decline to render an opinion on your first question. 

Any practical application of facts which the second ques- 
tion presents only becomes important as the first question is 
answered by the final ruling in the ZZ Estero case. If by 
that decision it is determined that maintenance men come 
within the requirements of section 2 of the Seamen’s Act 
as to the division of watches, the practice of signing on 
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additional men in that capacity may be discontinued ant 
the question will become moot. 
Respectfully, 
GEO. R. FARNUM, 
Acting Attorney General. 
To the SEcRETARY OF COMMERCE. 





PHILIPPINE ISLANDS—VALIDITY OF BOND ISSUE 


. The proposed issue of bonds in the sum of $98,000 for the construction 
of permanent improvements by the Government of the Philippine 
Islands, to be secured by an equivalent amount of bonds issued 
by the Province of Laguna and transferred to the insular govern- 
ment, being authorized by Act No. 3265 of the Philippine Legisla- 
ture of December 7%, 1925, and being within the limit of 
indebtedness fixed by Congress, said bonds, when issued in the 
form and under the conditions herein indicated, provided their 
issue is necessary to anticipate taxes and revenues, will be valid 
obligations of the Government of the Philippine Islands. 

DEPARTMENT OF JUSTICE, 
September 13, 1927. 

Str: I have the honor to acknowledge receipt of your letter 
of April 30, 1927, requesting my opinion as to the legality 
of a proposed issue, by the government of the Philippine 
Islands, of $98,000 face value of 414 per cent bonds, to 
be dated May 1, 1927, and payable 30 years from date of 
issue, such bonds to be in registered form only in the denom- 
ination of $1,000 each, the interest thereon to be payable semi- 
annually on May 1 and November 1, and both principal 
and interest to be payable at the office of the Treasurer of 
_ the United States in gold coin of the United States. 

It is stated in your letter that the bonds are proposed to 
be issued in pursuance of the authority contained in the 
Act of the Philippine Legislature, No. 3265, approved Decem- 
ber 7, 1925, and section 11 of the Act of Congress of August 
29, 1916, c. 416, 39 Stat. 545, 548, as amended by the Act of 
July 21, 1921, c. 51, 42 Stat. 145, and by Act of May 81, 
1922, c. 203, 42 Stat. 598. 

‘Section 1 of the Act of the Philippine Legislature, No. 
8265, approved December 7, 1925, supra, authorizes the issu- 
ance by the Governor-General of the Philippines in the 
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name and on behalf of the Province of Laguna, bonds 
aggregating 196,000 pesos, the proceeds of which are to be 
used for the construction of bridges over the Lumban and 
Mag-ampon Rivers, and for the reimbursement to the insular 
government of outstanding loans contracted for the con- 
struction of permanent improvements. 

Section 2 of the Act authorizes the Governor-General to 
assign and transfer said bonds to the insular government for 
a consideration to be charged to the net proceeds of the sale 
of bonds of the insular government issued in an equivalent 
amount, as provided in section 3 of the Act. 

Section 3 of the Act authorizes the Secretary of War to 
issue, in the name and on behalf of the government of the 
Philippine Islands, bonds to the amount of $98,000, United 
States currency, for a term of 30 years, to be secured by 
bonds of the Province of Laguna to be issued and assigned 
and transferred to the insular government under the 
authority of sections 1 and 2 of the Act. The Secretary of 
War is authorized to determine the form of the insular bonds, 
the date of issue thereof, and the rate and dates of payment 
of interest thereon, the interest rate, however, not to exceed 
514 per cent per annum. Under the Act the insular bonds 
may be in coupon or registered form, convertible, in the 
discretion of the Secretary of War, into either form, and 
shall be registered in the Treasury of the United States, 
where principal and interest shall be payable in gold coin 
of the United States. The Secretary of War is further 
authorized to sell such insular bonds upon such terms and 
conditions as in his judgment are most favorable, depositing 
the proceeds of the sale with an authorized depository or 
depositories of the Philippine government in the United 
States, to the credit of the treasurer of the Philippine 
Islands. 

By section 4 the proceeds of the sale of the insular bonds 
are appropriated for the payment of (for) the bonds to be 
issued by the Province of Laguna pursuant to the provisions 
of sections 1 and 2 of the Act. 

Section 5 of the Act provides inter alia that the insular 
bonds authorized by the Act shall be exempt from taxation 
by the Government of the United States, by the government 
of the Philippine Islands or any political or municipal sub- 
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division thereof, or by any State or Territory of the United 
States, or by any county, municipality, or other municipal 
subdivision of any State or Territory of the United States, or 
by the District of Columbia. ‘These exemptions are conso- 
nant with the provisions of section 1 of the Act of Congress 


of February 6, 1905, c. 453, 33 Stat. 689 (U.S. C. title 48, 
sec. 1193). 


Section 6 of the Act provides for the creation of a sinking 
fund for the payment of the insular bonds, while section 
7 provides for an annual appropriation out of the funds of 
the insular treasury of such sums as may be necessary to 
provide for the sinking fund created by the preceding suc- 
tion. It further provides that the insular government shall 
be reimbursed by the Province of Laguna for all sums dis- 
bursed for sinking fund, interest, and expenses of the issue 
and sale of the bonds, and in case the Provincial Board of 
Laguna shall fail to make such reimbursement the collector 
of internal revenue and the provincial treasurer of Laguna 
are authorized and directed to withhold from the revenues 
of said Province, that may come into their possession, an 
amount sufficient to make such reimbursement. 

Section 11 of the Organic Act (Act of August 29, 1916, 
c. 416, 89 Stat. 545, 548), provides so far as material to your 
question, as follows: 

“* * * where necessary to anticipate taxes and reve- 
nues, bonds, and other obligations may be issued by the Phil- 
ippine government or any provincial or municipal govern- 
ment therein, as may be provided by law and to protect the 
public credit: Provided, however, That the entire indebted- 
ness of the Philippine government created by the authority 
conferred herein shall not exceed at any one time the sum 
of $15,000,000, exclusive of those obligations known as friar 
land bonds, nor that of any Province or municipality a sum 
in excess of 7 per centum of the aggregate tax valuation of 
its property at any one time.” 

Subsequently by Act of July 21, 1921, c. 51, 42 Stat. 145, 
the limit of indebtedness of the insular government fixed by 
rection 11, aforesaid, was extended to the sum of $30,000,- 
000, and still later by Act of May 31, 1922, c. 203, 42 Stat. 
598, 599 (see U.S. C. title 48, sec. 1191), the maximum limit 
of indebtedness of the insular government was fixed at 10 
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per cent of the aggregate tax valuation of its property, 
provided, however, in computing such indebtedness bonds 
not exceeding $10,000,000, in amount issued by the insular 
government and secured by an equivalent amount of bonds 
issued by the Provinces and municipalities thereof, shall 
not be counted. 

It will be observed that the authority given by Congress 
to the insular and provincial governments for the issuance 
of bonds in anticipation of taxes and revenues, is broad and 
general, the only restriction being in the amount of public 
indebtedness to be incurred. (Act of August 29, 1916, as 
amended, supra, secs. 7, 8, 11, and 12; 33 Op. 7, 93, 209, 218, 
250; 34 Op. 460 (see U.S. C. title 48, secs. 1191 to 1202). 

The limitation on indebtedness of the insular government 
applicable to this case is found in the last paragraph of the 
Act of May 31, 1922, c. 203, 42 Stat. 598, 599 (see U. S. C. 
title 48, sec. 1191), swpra, which reads as follows: 

“In computing the indebtedness of the Philippine Gov- 
ernment, bonds not to exceed $10,000,000 in amount, issued 
by that Government, secured by an equivalent amount of 
bonds issued by the Provinces or municipalities thereof, shal] 
not be counted.” 

It appears from the memorandum by the chief of the insu- 
lar bureau submitted to the Judge Advocate General of the 
Army, under date of April 18, 1927, which accompanied 
your letter that the aggregate total of bonds of this char- 
acter heretofore issued amounts to $4,884,500, and, therefore, 
the proposed issue, together with those now outstanding, will 
be within the authorization of the above paragraph, if all 
conditions precedent to the issue of the collateral bonds by 
the Province of Laguna have been complied with by the 
provincial authorities and those bonds when issued will be 
valid obligations of said province, as is held by the attorney 
general of the Philippines in his opinion dated June 25, 1927, 
to the insular treasurer. 

As to the details of this particular issue of insular bonds 
as set forth in your letter, it is apparent that the issue of 
the bonds in registered form only, the date of the bonds and 
the term for which they are to run; the medium in which 
they are payable, the place of payment of principal and inter- 
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est, and the rate and dates of payment of the interest thereon, 
are each in accordance with the provisions of the Act of the 
Philippine Legislature approved December 7%, 1925, and 
known as Act No. 3265. 

On April 17, 1925, I had the honor to advise you that a 
certain issue of bonds by the insular government authorized 
by Act of the Philippine Legislature of December 3, 1924 
(3204), would, when issued in accordance with the provisions 
of said Act, be valid and binding obligations. (34 Op. 460.) 
I have compared that Act with Act No. 3265 now under 
consideration and find they are in all material respects the 
same, except that in the instant case the collateral bonds con- 
templated will be those of the Province of Laguna, whereas 
in the former case the collateral bonds are those of the 
Metropolitan Water District, and it is not necessary, there- 
fore, for me to do more than refer to said opinion. 

I have the honor, therefore, to advise you that, upon the . 
basis of the statement by the chief of the insular bureau 
that the issuance of the bonds will not cause the indebtedness 
of the Philippine government on bonds issued by that gov- 
ernment, secured by an equivalent amount of bonds issued by 
the provinces or municipalities thereof, to exceed $10,000,000, 
and the opinion of the attorney general of the Philippines 
that the bonds of the Province of Laguna in an equivalent 
amount when issued will be valid obligations of the Prov- 
ince, it 1s my opinion that said insular bonds, when issued 
in the form and under the conditions above referred to, 
and if their issue is necessary to anticipate taxes and rev- 
enues, will be valid obligations of the government of the 
Philippine Islands. 

Respectfully, 
JOHN G SARGENT. 

To the Secretary oF Wk. 
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NATIONAL PARKS—USE OF RENTED CARS OPERATHD 
UNDER THE DRIVURSELF SYSTEM 


fhe existing rules and regulations governing the administration of 
the National Park Service exclude from operation in the national 
parks cars operated under the Drivurself System, or rented under 
a temporary sales agreement, or other methods _ a view to 
evading such regulations. 

Matter stated in this opinion should be confined to the application of 
these regulations to the roads in the national parks which are 
not State highways over which the States have retained juris- 
diction. 


DEPARTMENT OF JUSTICE, 
October 1, 1927. 

Sir: In letter dated July 15, 1927, the Assistant Secretary 
requested my opinion as to whether the existing rules and 
regulations for the administration of the National Park 
Service legally operate to exclude from the parks where 
those rules are in force rented cars operated under what is 
termed the “ Drivurself” system, or as specifically stated in 
the letter: 

“1. Whether the rules and regulations involved legally 
operate to exclude cars rented under the Hertz Drivurself 
System from the parks under the interpretation as given in 
the service’s letter of June 7, herewith. : 

“2. Whether the service’s interpretation of the rules and 
regulations as covered by the aforesaid letter may be ex- 
tended to exclude cars let out to patrons under methods of 
subterfuge, such as temporary sale agreements, primarily 
for park travel with a view to evading the regulations.” 

The letter referred to in the questions quoted was written 
June 7, 1927, by the Director of the National Park Service 
in response to a request made by the Hertz Drivurself Sys- 
tem (Inc.), Chicago, Ill., who requested a definite ruling 
affecting the use in the national parks of cars operating 
under the Hertz Drivurself System. After a hearing held 
on the subject the director concluded that the existing regu- 
lations for the administration of the parks operated to ex- 
clude cars rented under the Drivurself System from parks 
where those regulations are in effect. The regulations in- 
volved are: 

“Private operations. No person, firm, or corporation 
shall reside permanently, engage in any business, or erect 
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buildings in the park without permission in writing from 
the Director of the National Park Service, Washington, 
D. C. Applications for such permission may be addressed 
to the director or the superintendent of the park. 

' “ Automobiles. The park is open to automobiles operated 
for ‘pleasure, but not to those carrying passengers who are 
paying, either directly or indirectly, for the use of machines 
(excepting, however, automobiles used by the transportation 
lines operating under Government franchise), and any per- 
son operating an automobile in contravention of the provi- 
sions of this regulation will be deemed guilty of its violation. 

“Careful driving is demanded of all persons using the 
roads. 

“The Government is in no way responsible for any kind 
of accident.” 

Section 8, Article IV, of the Constitution provides that 
“Congress shall have power to dispose of and make ali 
needful rules and regulations respecting the territory or 
other property belonging to the United States.” 

Thus was conferred on Congress the power to protect its 
own property, including its public domain. Light v. United 
States, 220 U. S. 523, 5387; Kansas v. Colorado, 206 U. S. 
46, 89. It may establish public reservations and authorize 
an executive officer to make rules and regulations governing 
their use, occupancy, and preservation. Light v. United 
States, 220 U. S. 523, 5384; United States v. Grumaud, 220 
U.iS. 506, 514-521. In the exercise of its constitutional 
power, Congress in the Act of August 25, 1916, c. 408, 39 
Stat. 535, established the National Park Service and provided 
that: 

co * * * The service thus established shall promote 
and regulate the use of the Federal areas known as national 
parks, monuments, and reservations hereinafter specified by 
such means and measures as conform to the fundamental 
purpose of the said parks, monuments, and reservations, 
which purpose is to conserve the scenery and the natural 
and historic objects and the wild life therein and to provide 
for the enjoyment of the same in such manner and by such 
means as will leave them unimpaired for the enjoyment of 
future generations. 
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“Src. 2. That the director shall, under the direction of 
the Secretary of the Interior, have the supervision, manage- 
ment, and control of the several national parks and national 
monuments which are now under the jurisdiction of the 
Department of the Interior, and of the Hot Springs Reser- 
vation in the State of Arkansas, and of such other national 
parks and reservations of like character as may be hereafter 
created by Congress: Provided, That in the supervision, 
management, and control of national monuments contiguous 
to national forests the Secretary of Agriculture may co- 
operate with said National Park Service to such extent as 
may be requested by the Secretary of the Interior. 

“Sec. 3. That the Secretary of the Interior shall make and 
publish such rules and regulations as he may deem necessary 
or proper for the use and management of the parks, monu- 
ments, and reservations under the jurisdiction of the Na- 
tional Park Service. * * *,” 

There does not appear to be room for doubt that under 
the terms of the Act the Director of the National Park 
Service, under the direction of the Secretary of the Interior, 
is given the supervision, management, and control of the 
national parks and monuments, and that the Secretary of 
the Interior is given broad authority to make and publish 
such rules and regulations as may be necessary or proper 
for the guidance of the director in his administration of the 
Park Service as directed by Congress. See Robbins v. 
United States, 284 Fed. 39. 

The regulation affecting automobiles forbids access to the 
parks of automobiles “carrying passengers who are paying 
directly or indirectly for the use of machines.” ‘The cars 
operated under the Hertz Drivurself System are not owned 
by their drivers but are rented for the time and their use 
paid for by persons who are to drive them, and under the 
terms of the contract the cars are returned to the owner 
after having served their purpose. The passenger is pay- 
ing for the use of the car which is operated for the profit of 
its owner and the status of the driver is not material to the 
question. It appears clear that the automobile regulation 
in question may fairly be construed to mean that cars oper- 
ated under the Drivurself System are forbidden the use of 
the national parks. That is the construction which the De- 
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partment of the Interior has placed on its own regulation 
and I see no reason to question it. If there is any uncer- 
tainty as to its meaning it is subject to your revision at any 
time. 

For similar reasons the regulation is applicable to the 
operation of cars rented to patrons under temporary sales 
agreement or other method of subterfuge primarily for park 
travel and with a view to evading the regulations. 

In order to sustain the regulation so construed it is not 
necessary to hold that the powers of the Secretary are abso- 
lute in the sense of allowing him to make regulations which 
are arbitrary, unreasonable, or capricious. It is enough to 
say, for the purposes of this case, that the judgment of the 
Secretary that certain rules and regulations are necessary or 
proper is final, in absence of any showing of arbitrary action 

The papers submitted in the present case indicate that in 
order to maintain proper transportation lines within the 
parks it is necessary to protect from unreasonable compe- 
tition those transportation companies which are given 
licenses to operate, and that the concessionaires must have 
protection against the entrance of competitors unless it ap- 
pears that the public convenience requires the establishment 
of the proposed service and the concessionaire is unwilling 
to furnish it. It also appears that to permit the operation 
of drive-yourself cars within the parks, where supplied from 
stations in or near the national parks, would make it diffi- 
cult to maintain proper transportation service in the parks 
for those who do not use in the parks cars they own or rent. 

It is also suggested that there is an element of lack of 
safety in operation of cars with which the drivers are not 
familiar. 

In any event, as applied to the establishment of such serv- 
ices in the neighborhood of the national parks, there is no 
reason to question the judgment of the Secretary of the 
Interior that the proper use of the parks and the protection 
and comfort of the traveling public require that such cars 
be excluded. 

Whether there is any reasonable basis for discrimination 
between cars operated by the owners and rented cars which 
come froin great distances, it is not necessary for me to con- 
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sider, as the questions submitted relate, as I understand 
them, to cars rented primarily for use in the parks from 
stations not far distant. 

I am of the opinion that the rules and regulations under 
consideration exclude from operation in the national parks 
cars operated under the Drivurself System or rented to 
parties under a temporary sales agreement or other methods, 
with a view to evading the reralaons, 

In Colorado v. Toll, 268 U.S. 228, the Supreme Court held 
that the regulations respecting sukapiobile traffic in’ the 
Rocky Mountain National Park could not be applied to 
State highways traversing the parks, and what I have said 
in this opinion should be confined to the application of these 
regulations to the roads in the national parks which are not 
State highways over which the States have retained juris- 
diction. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE INTERIOR. 





CIVIL SERVICE RETIREMENT ACT—POSTMASTERS—AUTO- 
MATIC SEPARATION FROM THE SERVICE 


The provisions of the Civil Service Retirement Act, as amended. 
relating to automatic separation from the service, apply to post- 
masters of the first, second, and third classes, who have been 
appointed as such while in the classified civil service by the 
President, by and with the advice and consent of the Senate, 
for a term of 4 years, and who became 70 years of age before the 
effective date of the Retirement Act of July 3, 1926, as well as to 
those who became 70 years of age after that date. | 


DEPARTMENT OF JUSTICE, 
October 1, 1927. 

Sm: I have the honor to reply to your letter of June 2, 
1927, ‘requesting the opinion of the Attorney General on the 
:quiestion whether postmasters of the first, second, and third 
classes, who have been appointed as such while in the classi- 
fied civil service by the President, by and with the advice 
and consent of the Senate, for 4 years (unless sooner removed 
or suspended according to law) under the Act of July 12, 
1876, as amended by the Act of June 10, 1921, and have 
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rendered 15 years of service, are automatically retired under 
sections 1, 2, and 3 of the Retirement Act of May 22, 1920, 
as amended by the Acts of July 3, 1926, and March 3, 1927, 
upon attaining 70 years of age, unless certified for con- 
tinuance as therein provided. 

According to your letter the answer to this question will 
determine the right of the postmaster at Waverley, Iowa, 
and the postmaster at Fouke, Ark., to continue in office, 
both of them having been appointed while in the classified 
civil service by the President, by and with the advice and 
consent of the Senate, for 4 years under the Act of July 12, 
1876, as amended by the Act of June 10, 1921, having rend- 
ered 15 years’ service and having been over 70 years of age 
at the time of the passage of the Act of July 3, 1926. 

You inclose a copy of the opinion of the Solicitor of the 
Post Office Department, in which he takes the position that 
sections 1, 2, and 3 of the Retirement Act as amended con- 
stitute in effect a removal by Congress of postmasters of the 
classes mentioned before the expiration of their terms of 
office and are therefore under the decision recently announced 
by the Supreme Court of the United States in the case of 
Myers v. United States, 272 U. S. 52, an encroachment by 
the legislative body upon the exclusive executive power of 
the President to effect removals. | 

Section 6 of the Act of July 12, 1876 (c. 179, 19 Stat. 78, 
80), as supplemented by the Act of June 10, 1921 (c. 18, 42 
Stat. 20, 24), which legislation is now embraced in the United 
States Code as section 31 of Title 39, provides: 

“ Postmasters of the first, second, and third classes shall be 
appointed and may be removed by the President by and 
with the advice and consent of the Senate, and shall hold 
their offices for four years unless sooner removed or sus- 
pended according tolaw; * * *.” 

Sections 1, 2, and 3 of the Retirement Act of May 22 
1920 (c. 195, 41 Stat. 614), as amended by the Act of July 3, 
1926 (c. 801, 44 Stat. 904), so far as material here, provide: 

“ (1) All employees to whom this Act applies who, before 
its effective date, shall have attained or shall thereafter 
attain the age of seventy years and rendered at least fifteen 
years of service computed as prescribed in section 5 of this 
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Act shall be eligible for retirement on an annuity as provided 
in section 4 * * *, 

(2) All employees to whom this Act applies shall, on 
arriving at retirement age as defined in the preceding section 
and having rendered fifteen years of service, be automatically 
separated from the service, and all salary, pay, or compensa- 
tion shall cease from that date, and it shall be the duty of 
the head of each department, branch or independent office 
of the Government concerned to notify such employees 
under his direction of the date of such separation from the 
service at least sixty days in advance thereof: Provided, 
That if not less than thirty days before the arrival of an 
employee at the age of retirement, the head of the depart- 
ment, branch, or independent office of the Government in 
which he is employed certifies to the Civil Service Commis- 
sion that by reason of his efficiency and willingness to 
remain in the civil service of the United States the continu- 
ance of such employee therein would be advantageous to 
the public service, such employee may be retained for a 
term not exceeding two years upon the approval and certi- 
fication by the Civil Service Commission and at the end of 
the two years he may, by similar approval and certification, 
be continued for an additional term not exceeding two years 
and so on: Provided, however, That after August 20, 1930, 
no employee shall be continued in the civil service of the 
United States beyond the age of retirement for more than 
four years. 


#8 a ae * * 


(3) This Act shall apply to the following employees and 
groups of employees: 


oi #6 a ® 


“ (g) Postmasters of the first, second, and third class who 
have been promoted, appointed, or transferred from the 
classified civil service.” 

Section 2 above quoted was amended on March 8, 1927 
(c. 346, 44 Stat. 1380), to read as follows: 

“* * * That the Act entitled ‘An Act to amend the 
Act entitled “An Act for the retirement of employees in the 
classified civil service, and for other purposes,” approved 
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May 22, 1920, and Acts in amendment thereof,’ approved 
July 3, 1926, be, and the same is hereby, amended as follows: 

“In section 2 of said Act after the words ‘ Provided that 
if,’ in the first paragraph of said section, strike out the words 
‘not less than thirty days before the arrival of an employee 
at the age of retirement.’ 

“Src. 2. In all cases where an employee has heretofore 
been continued in service subsequent to having arrived at the 
age of retirement, such continuation shall for all purposes be 
deemed valid, notwithstanding the time at which the certifi- 
cations by the head of the department and the Civil Service 
Commission provided in section 2 of the Act hereby amended 
were made.” | 

Collating these provisions of the Acts of July 12, 1876, 
May 22, 1920, June 10, 1921, July 3, 1926, and March 3, 1927, 
the substance is that postmasters of the first, second, and 
third classes who, while in the classified civil service, have 
been appointed by the President, by and with the advice and 
consent of the Senate, shall hold office for 4 years, unless be- 
fore that period expires they arrive at retirement age and 
have rendered 15 years of service, in which event they shall 
be automatically retired on an annuity unless certified for 
continuance before arriving at the age of retirement. 

‘Whether the provisions of sections 1, 2, and 3 of the Re- 
tirement Act, retiring postmasters of the first, second, and 
third classes upon their arriving at retirement age and hav- 
ing rendered 15 years of service, are within the power of 
Congress or are an encroachment upon the exclusive execu- 
tive power of the President depends upon whether such 
provisions create a limitation of the term of office of such 
postmasters or constitute removal from office. 

Considering the context of sections 1, 2, and 3 of the 
Retirement Act in the light of their legislative history, it 
appears that the purpose of their enactment was to guard 
against the possibility of the natural decay of the powers of 
man leaving in office an inefficient person, and also to provide 
such person with an annuity upon retirement. (H. Rep. 768, 
'H. Rep. 1099, 69th Cong., 1st sess.) ‘The limitation of age in 
sections 1, 2, and 3 of the Retirement Act is as certain as the 
specification of the number of years in section 6 of the Act 
cf July 12, 1876. Moreover, both apply equally to all per- 
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sons, the only difference being that the term of office is 
shorter for some than others, depending upon a known and 
certain event. Furthermore, all who are automatically re- 
tired are provided for by an annuity. | 

Such being the case, it is my opinion that the provisions 
of sections 1, 2, and 3 of the Retirement Act operate as a 
limitation upon the provisions of section 6 of the Act of 
July 12, 1876, and the two read together fix the term of 
office of postmasters of the first, second, and third classes 
as 4 years, unless the incumbent sooner arrives at the age 
of retirement and has rendered 15 years of service, in 
which event the term automatically terminates unless he is 
certified for continuance. See People v. Brundage, 78 N. Y. 
403. 

In the case cited the Court of Appeals of New York 
was called upon to decide whether a provision in the consti- 
tution of the State of New York, which provided that no 
person should hold the office of judge or justice of any court 
longer than the last day of December next after having 
arrived at the age of 70, was a limitation upon another 
provision in the constitution, which provided that judges 
should hold office for a term of 6 years, or whether it was 
merely a personal disability creating a vacancy, like removal. 
In deciding that the provision created a limitation of the 
term of office, applicable when the incumbent attained the 
age specified before the expiration of a full term, the Court 
of Appeals said (p. 407): 

“* * ¥* Criticism has been made upon the different ex- 
pressions used in the clauses of the constitution. One is that 
county judges shall be chosen ‘for the term of 6 years? 
and the other that no person shall hold the office longer than 
he attains the age of 70. But the language has the same legal 
meaning. They both prescribe the period of holding the 
office. Collating the two clauses, the substance is that a 
county judge shall hold his office for 6 years unless before 
that period expires he attains the age of 70, in which case 
he shall hold the office only until the last day of December 
succeeding the time when he arrives at that age. Both 
clauses relate to the term of office, and apply equally to all 
persons, but the term may be shorter for some than others, 
depending upon a known and certain event.” 
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- That it is within the power of Congress to impose limi- 
tations upon the term of an office is indicated by the cases 
of Newton v. Commissioners, 100 U. S. 548, and Embry v. 
United States, 100 U. S. 680. In the Newton case, at page 
559, the Court said: 

“The legislative power of a State, except so far as re- 
strained by its own constitution, is at all times absolute with 
respect to all offices within its reach. It may at pleasure 
create or abolish them, or modify their duties. It may also 
shorten or lengthen the term of service. And it may increase 
or diminish the salary or change the mode of compensation.” 

In the Embry case, at page 685, the Court said: 

“«* * * Wherever the power of removal from office may 
rest, all agree that Congress has full control of salaries, 
except those of the President and the judges of the courts 
of the United States. The amount fixed at any one time 
may be added to or taken from at will. No officer except 
the President or a judge of a court of the United States can 
claim a contract right to any particular amount of unearned 
compensation. If an officer is not satisfied with what the 
law gives him for his services, he may resign.” 

If, as stated in the latter case, Congress may at any time 
add to or take from compensation fixed, it may also, it 
would seem, by analogy, at any time shorten or lengthen a 
term of office. 

Other cases similar in principle are as follows: 

Crenshaw v. United States, 184 U. S. 99, 108. 

United States v. McDonald, 128 U.S. 471, 478. 

United States v. Fisher, 109 U.S. 148, 146. 

United States v. Mitchell, 109 U.S. 146, 149. 

Stone v. Mississippi, 101 U.S. 814, 820. 

United States v. Hartwell, 73 U.S. 385, 393. 

Butler v. Pennsylvania, 51 U.S. 402, 416. 

Beaman v. United States, 19 Ct. Cls. 5. 

The case of Myers v. United States, supra, is not relevant 
to the issue here. The question involved in that case was 
whether Congress could require the consent of the Senate 
before the President could remove an executive officer ap- 
pointed by him, by and with the advice and consent of the 
Senate It was decided that Congress could not do so. 
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My opinion, therefore, is that postmasters of the first, 
second, and third classes, who have been appointed as such 
while in the classified civil service by the President, by and 
with the advice and consent of the Senate, for 4 years (unless 
sooner removed or suspended according to law) under the 
Act of July 12, 1876, as amended by the Act of June 10, 
1921, and have rendered 15 years of service, are automatically 
retired under sections 1, 2, and 3 of the Retirement Act of 
May 22, 1920, as amended by the Acts of July 3, 1926, and 
March 3, 1927, upon attaining retirement age, unless certified 
for continuance as therein provided. 

It remains to consider whether the terms of the Retirement 
Act as amended providing for automatic separation from the 
service are applicable to postmasters who were over 70 years 
of age when the Act of July 3, 1926, brought postmasters 
within the scope of the Retirement Act. Stction 2 of the 
Retirement Act, as amended by the Act of July 3, 1926, 
provides for automatic separation from the service of “ all 
employees to whom this act apphes * * * on arriving 
at retirement age as defined in the preceding section and 
having rendered 15 years of service,” unless certified for 
continuance. 

Section 1 provides in part: 

“All employees to whom this Act applies who, before its 
effective date, shall have attained or shall thereafter attain 
the age of seventy years and rendered at least fifteen years 
of service * * * shall be eligible for retirement on an 
annuity * * *.” 

Under the language of section 2 providing for separation 
from the service “on arriving at retirement age” it may be 
contended that postmasters who arrived at the age of 70 
before the Retirement Act became applicable to postmasters 
are not within the provisions of the Act, because the con- 
dition upon which the Act was to become operative had 
occurred before the Act was made applicable to them. In 
my opinion such an interpretation would be unduly technical, 
would not be justified in view of the general scheme intended 
by the Act, and is not required by the language used. 

It seems clear that in using the words “on arriving at 
retirement age ” Congress had in mind the question whether 
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an employee was over or under the age above which he was 
considered as presumptively incapable of performing his 
duties, not the question whether his seventieth birthday 
occurred before or after the effective date of the Act of 
July 3, 1926. The Act was effective as of July 1, 1926. It 
can not have been intended by Congress that a postmaster 
who became 70 on July 2, 1926, should on that date be auto- 
matically separated from the service, but that a postmaster 
who was 70 on June 30, 1926, should be permitted to con- 
tinue in the service indefinitely. 

Moreover, the words “ retirement age,” as used in section 
2, appear to mean the age at which eligible for retirement 
on an annuity under section 1. Section 1 applies to em- 
ployees “ who, before its effective date, shall have attained 
or shall thereafter attain the age of seventy years.” <A post- 
master who was 70 years of age before the effective date of 
the Act of July 3, 1926, did not become eligible for retire- 
ment under section 1 until the Act extended the Retirement 
Act to postmasters; therefore he arrived at retirement 
age within the meaning of section 2 on the effective date of 
the Act of July 3, 1926, not on the date, prior thereto, of his 
seventieth birthday. 

This conclusion is not affected by the fact that a post- 
master who became 70 years of age before the effective date 
of the Act of July 3, 1926, would have no opportunity to 
bring himself within the proviso in section 2 permitting 
continuance in the service upon certification “not less than 
thirty days before the arrival of an employee at the age of 
retirement.” The same is true of postmasters who became 
70 years of age within 30 days after the effective date of the 
Act, yet it can not be doubted that the automatic separation 
provisions applied to such postmasters. Moreover, in adopt- 
ing the remedial Act of March 3, 1927, Congress apparently 
recognized that there were employees to whom the automatic 
separation provisions of the Act of July 3, 1926, applied, but 
who were unable to bring themselves within the proviso per- 
mitting continuance in the service upon certification. 

It is my opinion, therefore, that the provisions of the Re- 
tirement Act as amended relating to automatic separation 
from the service apply to postmasters who became 70) years 
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of age before the effective date of the Act of July 3, 1926, as 
well as to those who became 70 years of age after that date. 
Respectfully, 
JOHN G. SARGENT. 


To the Postmaster GENERAL. 





MERCHANT MARINE ACT, SECTION 27—TRANSPORTATION OF 
GASOLINE IN FOREIGN VESSELS 


Opinion of February 4, 1926 (35 Op. 42), relating to the question 


whether it would be a violation of section 27 of the Merchant | 


Marine Act, 1920 (41 Stat. 999), to transport gasoline in a foreign 
vessel from California to New Orleans, land it there, mix it with 
mid-continent gasoline, and then transport the mixture to England 
in the same vessel, is hereby withdrawn. 


DEPARTMENT OF JUSTICE, 
October 8, 1927. 


Sm: Under date of February 4, 1926 (35 Op. 42), in 
response to an inquiry from you, I rendered an opinion on 
the question whether it would be a violation of section 27 of 
the Merchant Marine Act of 1920 to transport gasoline in 
foreign vessels from California to New Orleans, land it 
there, mix it with mid-continent gasoline, and then transport 
the mixture to England in the same vessel. 

A request for reconsideration having been made, con- 
ferences followed, and it was concluded that, owing to doubt 
about the matter, it would be advisable to have the question 
settled in the courts in a test case. 

In order that you may be free to take such action as may 
be necessary to make a test case, the opinion referred to is 
hereby withdrawn. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF COMMERCE, 
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AUTHORITY TO SUBORDINATE THE LIEN OF THE AUSTRIAN 
RELIEF BOND SERIES “B” TO NEW AUSTRIAN LOAN 


The Secretary of the Treasury is without power under the Jojnt | 
Resolution of April 6, 1922 (42 Stat. 491), to subordinate the lien 
of the Austrian Relief Bond Series “B” held by the United 
States to the proposed new Austrian federal loan, and it follows 
that no such action may be taken without further legislation. 

DEPARTMENT OF JUSTICE, 
October 17, 1927. 

Sir: I have the honor to acknowledge receipt of your 
letter dated October 10, 1927, asking my opinion upon the 
questions hereinafter stated. 

It appears that the Government of Austria contemplates 
negotiating a loan of something more than two hundred 
million schillings to finance a proposed program of internal 
improvements. Before the loan may be solicited, consent 
must first be obtained from The Austrian Control Com- 
mittee (made up of representatives of the states guaran- 
teeing the external reconstruction loan of 1922 and 1923), 
The Reparation Commission, and the nations (including the 
United States) having prior liens upon the assets and reve. 
nues of that country because of relief credits. 

_In connection with the negotiations on this subject there 
have arisen in the Treasury Department the questions 
stated below, upon which you request my opinion: 

(1) May the Secretary of the Treasury, under authority 
of the joint resolution of Congress, approved April 6, 1922, 
referred to above, subordinate the lien of the Austrian Re- 
lief Bond Series “B,” issued to and held by the United 
States of America on account of food purchased from the 
United States Grain Corporation for relief purposes, to a 
new Austrian federal loan, providing such new loan ma-.: 
tures within the twenty-five year period mentioned in the 
Joint Resolution referred to. 

(2) Will a new Enabling Act of Congress be necessary 
to permit the Secretary of the Treasury in his discretion 
to subordinate the lien of the Austrian Relief Bond Series 
“B” of 1920, above referred to, to the proposed new 
Austrian federal loan. 

The bonds of Relief Series “B” referred to were issued 
in 1920 to secure payment of a debt created in the purchase 
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of food for relief purposes and made to mature January 1, 
1925. The United States holds one of these securities in 
a principal amount of more than twenty-four milhon dollars; 
the others are held by various European nations. By their 
terms they constitute a first lien upon the assets and revenues 
of Austria. : 

The Joint Resolution of April 6, 1922, c. 124, 42 Stat. 
491, recited the distressing economic condition then existing 
in Austria and an intention to cooperate in relieving her 
from the immediate burden created by outstanding debts, 
and authorized action toward that end, in this language: . 

‘Whereas the economic structure of Austria is approach- 
ing collapse and great numbers of the people of Austria are, 
in consequence, in imminent danger of starvation and threat- 
ened by diseases growing out of extreme privation and 
starvation; and 

“ Whereas this Government wishes to cooperate in relieving 
Austria from the immediate burden created by her outstand- 
ing debts: 

“Therefore be it resolved by the Senate and House of 
Representatives of the United States of America in Congress 
assembled, 

“That the Secretary of the Treasury is hereby authorized 
to extend, for a period not to exceed twenty-five years, the 
time of payment of the principal and interest of the debt 
incurred by Austria for the purchase of flour from the 
United States Grain Corporation, and to release Austrian 
assets pledged for the payment of such loan, in whole or 
in part, as yaay in the judgment of the Secretary of the 
Tyzasur,' be‘aecessary for the accomplishment of the pur- 
poses of this resolution: Provided, however, That substanti- 
ally all the other creditor nations, to wit: Czechoslovakia, 
Denmark, France, Great Britain, Greece, Holland, Italy, 
Norway, Rumania, Sweden, Switzerland, and Yugoslavia 
shall take action with regard to their respective claims 
against Austria similar to that herein set forth. The 
Secretary of the Treasury shall be authorized to decide when 
this proviso has been substantially complied with.” 

Exercising the authority thus conferred the Secretary ex- 
tended for twenty years the time of payment of the bond 
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mentioned and subordinated the lien thereof to a new twenty- 
year bonded loan of one hundred and thirty million dollars, 
maturing in 1943. The several European nations holding 
other Series “ B ” securities took similar action. The ques- 
tion now arises whether or not, under the resolution, the 
lien of the first-mentioned obligation may be further sub- 
ordinated to the proposed new issue without additional 
legislation. : 

The Solicitor of the Treasury Department has rendered an 
opinion to the effect that the Secretary of the Treasury has 
no power to act further under this resolution and with his 
conclusion I agree. The authority was given to the Sec- 
retary to act “ for the accomplishment of the purposes of this 
resolution,” and the purpose of the resolution, as expressed 
in it, was to provide immediate relief from the burdens and 
distressing conditions with which Austria was then con- 
fronted. There is nothing in the resolution to indicate that 
the authority given the Secretary of the Treasury was to 
be a continuing one or was to be exercised after the lapse of 
years and under changed conditions. No suggestion is made 
that the conditions which moved Congress to act have con- 
tinued until the present time. While the initial action by 
the Secretary of the Treasury may not have exhausted his 
authority so as to leave him without power to take further 
action within a reasonable time if the conditions in the 
resolution continued and the initial action had been found 
inadequate. I see no ground for concluding that Congress 
intended that the authority of the Secretary of the Treasury 
was to continue indefinitely and that, after the lapse of years 
under changed conditions, the Secretary might further re- 
lease the security for the obligation owing the United States. 

The period for extension of payment specified in the reso- 
lution or the date of maturity of the proposed new loan do 
not appear to have any relation to the question whether the 
authority granted by the resolution was a continuing 
authority or intended to be exercised immediately. 

I have to advise you, therefore, that in my opinion the 
Secretary of the Treasury is without power under the Joint. 
Resolution to subordinate the lien of the Austrian Relief 
Bond Series “ B” held by the United States to the proposed 
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new indebtedness, and it follows that no such action may be 
taken without further legislation. 
Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 





PORTO RICO—VALIDITY OF BOND ISSUH 


The proposed issue of bonds in the sum of $2,000,000 by the Govern- 
ment of Porto Rico for the construction of roads and bridges, 
being authorized by Act No. 20 of the Legislature of Porto Rico 
of June 4, 1927, and being within the limitation of indebtedness 
prescribed by Congress, and all requirements of the statute 
having been complied with, said bonds, when issued in the form 
and amount proposed, will constitute a valid and binding obliga- 
tion of the People of Porto Rico. 


DEPARTMENT OF JUSTICE, 
| October 17, 1927. 

Sir: I have the honor to acknowledge the receipt of your 
letter of October 4, 1927, stating that your Department has 
been authorized to issue and sell for the account of the Gov- 
ernment of Porto Rico bonds to the face value of two million 
dollars ($2,000,000), the proceeds of which are to be used in 
carrying out certain public improvements in Porto Rico. 

You state that it 1s proposed to issue the bonds in denomi- 
nations of one thousand dollars ($1,000), to be dated Jan- 
uary 1, 1927, bearing interest at the rate of 414 per centum 
per annum, payable semiannually, and due in four series of 
five hundred thousand dollars ($500,000) each from July 1, 
1960, to July 1, 1963, inclusive. 

A copy of the proposed form of bond is transmitted with 
your letter, and you request my opinion upon the legality of 
the form and of the proposed issue. 

You further state that the bonds are to be issued under 
authority of an Act of Congress approved March 2, 1917 
(39 Stat. 951, 953), as amended by the Acts of February 3, 
1921 (41 Stat. 1096), and March 4, 1927 (44 Stat. 1418), and 
Act No. 20 of the Legislature of Porto Rico approved June 
4, 1927. Certified copies of the last-meritioned Act of the 
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Legislature of Porto Rico are included with the papers trans- 
mitted by you, together with the certificates of the Treasurer 
of Porto Rico setting forth the present bonded indebted- 
ness of the Insular Government and a tabulation of the ag- 
gregate assessed valuation of the real and personal property 
in the Island of Porto Rico and the moneys accumulated in 
the sinking fund, to meet the assessed Insular indebtedness, 
as of June 30, 1927, and opinions by the Judge Advocate 
General of the Army and the Acting Attorney General of 
Porto Rico on the legality of the proposed issue. 

By section 3 of the Act of March 2, 1917, as amended by 
the Acts of February 3, 1921, and March 4, 1927, supra, 
general authority is granted The People of Porto Rico to 
issue bonds in anticipation of taxes and revenues subject to 
the proviso that no public indebtedness of Porto Rico shall 
be authorized or allowed in excess of 10 per centum of the 
agoregate tax valuation of its property. The provisions of 
section 1 of the Act last named are similar to those contained 
in section 38 of the previous Organic Act of April 12, 1900 
(31 Stat. 77), and the question of the authority of the Gov- 
ernment of Porto Rico to issue bonds by virtue of the pro- 
visions of both of these Acts has been fully considered and 
approved by my predecessors and myself (27 Op. 104; 28 id. 
245; 29 id. 468, 497; 30 id. 428; 31 id. 106, 342, 373: 35 id. 
217). 

The right of The People of Porto Rico to issue bonds in 
anticipation of taxes and revenues under the Acts of March 
2, 1917, February 3, 1921, and March 4, 1927, being estab- 
lished, the only question which it will be necessary for me to 
consider at this time is whether the present issue will ful- 
fill all legislative requirements. 

Section 1 of Act No. 20 of the Legislature of Porto Rico 
approved June 4, 1927, empowers and directs the Treasurer 
of Porto Rico to issue bonds of The People of Porto Rico in 
the sum of two million dollars ($2,000,000), for the purpose 
of providing funds for continuing the construction of certain 
roads and bridges authorized in Act No. 71 approved by the 
Legislature of Porto Rico April 13, 1916, to continue the 
works of the capitol of Porto Rico and to continue such 
other roads as were begun by the Department of the Interior 
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under laws making appropriations equal to those contributed 
by the municipalities interested in the aforesaid roads, and 
for the construction of other roads proposed by the munici- 
palities and deemed to be of general interest. 

By section 2 of the Act it is provided that the bonds shall 
be in coupon form and partially or totally of the denomina- 
tions of one thousand (1,000) dollars, five thousand (5,000) 
dollars, and ten thousand (10,000) dollars, and shall bear 
interest at a rate which shall not exceed five (5) per centum 
per annum, interest to be payable semiannually on the first 
day of January and: July ofeach year. It is further pro- 
vided that the bonds shall be partially or totally in four 
series lettered from A to D, inclusive, each series being in 
the amount of five hundred thousand dollars ($500,000) and 
maturing as follows: Series (A) on July 1, 1960; Series (B) 
on July 1, 1961; Series (C) on July 1, 1962; and Series (D) 
on July 1, 1963. 

By section 3 of the Act the Treasurer of Porto Rico is 
authorized to reserve the right to The People of Porto Rico 
to redeem all or any number of said bonds at par with 
accrued interest on January 1, 1960, or on any interest-pay- 
ing date thereafter, upon giving at least sixty days’ pub- 
lished notice. 

Section 4 of the Act provides that both principal and in- 
terest of said bonds shall be payable at the Treasury of the 
United States in gold coin of the United States of the pres- 
ent standard of weight and fineness. 

Section 7 directs the payment of the interest on and the 
principal of said bonds out of the proceeds of special taxes. 

Section 8 provides that the bonds issued under the 
authority of the Act shall be sold by the Secretary of War 
of the United States, or by the Treasurer of Porto Rico or by 
any fiscal agent appointed by him for such purpose, with 
the approval of the Governor, on terms most favorable to 
The People of Porto Rico, and as near the date of their 
issuance as possible. 

Section 12 provides for the disposition of the funds ac- 
quired from the sale of the bonds. One million two hundred 
thousand dollars ($1,200,000) is to be expended in a continu- 
ation of the construction of roads and bridges authorized by 
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Act No. 71, approved April 18, 1916; of the remainder, five 
hundred thousand dollars ($500,000) is to be devoted to 
continuing the works of the capitol of Porto Rico and three 
hundred thousand dollars ($300,000) is to be devoted to con- 
tinuing other roads and surveying new roads and roads of 
general interest approved by former laws and for which the 
Insular Government or the municipalities may have 
expended funds. 

In a letter dated June 21, 1927, addressed by the Treasurer 
of Porto Rico to the Governor of Porto Rico, included in 
the papers transmitted to me, it is stated that bonds in the 
sum of two million dollars ($2,000,000) payable in series 
from July 1, 1960, to July 1, 1963, inclusive, are proposed 
to be issued; that said bonds shall be sold by the Secretary 
of War of the United States on terms most favorable to 
The People of Porto Rico and as near the date of their 
issuance as possible; shall bear interest at the rate of 41% 
per centum, payable semiannually on January 1 and July 1 
of each year, and shall be payable both as to principal and 
interest at the Treasury of the United States, Washington, 
D. C., in gold coin of the United States of the present 
standard of weight and fineness. 

The certificates of the Treasurer of Porto Rico, trans- 
mitted with your letter under acknowledgment, disclose 
that on January 1, 1927, the outstanding bonded indebted- 
ness of the Insular Government of Porto Rico was twenty- 
one million nine hundred eighteen thousand dollars 
($21,918,000), and that the aggregate assessed valuation of 
the real and personal property in the Island of Porto Rico 
on that date amounted to three hundred seven million two 
hundred ninety-five thousand one hundred eighty-eight 
dollars ($307.295,188). 

The certificates further show that on June 30, 1927, 
the outstanding bonded indebtedness of The People of 
Porto Rico was twenty-three million eighty-two thousand 
dollars ($23,082,000), in which total there is included six 
hundred eighty-five thousand dollars ($685,000) of munici- 
pal bonds for the payment of the principal and interest of 
which the good faith of The People of Porto Rico has 
been pledged and which have been issued since the passage 
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nf the Act of March 4, 1927; that one million four hundred 
seventy-nine thousand nine hundred eighteen dollars and 
forty-six cents ($1,479,918.46) was in various sinking funds 
to meet said indebtedness, and that the total assessed valua- 
tion of the real and personal property in the Island of 
Porto Rico was three hundred thirty-eight million eighty- 
nine thousand eight hundred eighty-nine dollars ($338,- 
089,889). Thus the proposed issue of two million dollars 
($2,000,000) is well within the ten per centum limitation 
prescribed by the Acts of Congress, supra, and said limita- 
tion will, therefore, not be a bar to the issuance of the bonds 
in question. This is true whether reference is had to 
January 1, 1927, the date that will be borne by the bonds or 
to June 30, 1927. 

The proposed form of bonds and the manner and form 
of their issue and payment are in substantial compliance with 
the law authorizing The People of Porto Rico to issue such 
bonds and has received the approval of the Governor of 
Porto Rico, as evidenced by his endorsement noted on the 
letter of June 21, 1927, addressed to the Governor by the 
Treasurer of Porto Rico. 

It is my opinion, therefore, that all the requirements of the 
statute have been complied with, and when issued in the 
form and amount proposed said bonds will have been legally 
issued and will constitute a valid and binding obligation 
of The People of Porto Rico. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF War. 





TARIFF-INVOICE PRICES OF IMPORTED RAG RUGS AS EYVI- 
DENCE OF COSTS OF PRODUCTION 


Under subsection (c) of section 315 of the Tariff Act of 1922 (42 Stat. 
942), the President, before issuing a proclamation changing rates 
of duty, is required to take into consideration wages, costs of 
materials, and other items in the cost of production in the United 
States and in competing foreign countries so far as he finds it 
practicable, and unless it is impracticable to consider such mat- 
ters the Tariff Commission is required to investigate and report 
upon them. 
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The decision as to whether matters specified in subsection (c) of 
section 315 of the Tariff Act, supra, may be omitted from investi- 
gation because it is impracticable to consider them rests finally 
with the President and he may refrain from taking into con- 
sideration wages, costs of materials. and other items of production 
cost in competing foreign countries, usually ascertainable by direct 
inquiry or field work, where he finds that such an inquiry is 
impracticable in the sense of being futile, 

If the Tariff Commission is completely satisfied that the cost of 
production abroad does not exceed the invoice prices of imported 
rag rugs, and if it thus appears that the difference between cost 
of production at home and abroad is so great that the difference 
can not be equalized by making the maximum increases allowed 
by law, and for that reason the exact cost of production abroad 
is immaterial, and the Commission therefore concludes and so 
advises the President that inquiry abroad would be futile, and 
he accepts that view and finds it impracticable, in the sense otf 
being futile, to consider in detail wages and other items of cost 
of production abroad, such action would be in conformity with 
the requirements of the statute. 


DEPARTMENT OF J USTICE, 
October 19, 1927. 

Sir: I have the honor to acknowledge receipt of your let- 
ter of September 2, 1927, transmitting a report of the Tariff 
Commission made under subsection (c) of section 315 of the 
Tariff Act of 1922 (c. 356, 42 Stat. 942), in respect of rag 
rugs, together with a letter from the Secretary of Commerce 
transmitting a memorandum prepared by Mr. Chalmers, 
Chief Division of Foreign Affairs, Department of Com- 
merce. The question raised by Mr. Chalmers, and upon 
which you ask my opinion, is whether the provisions of sub- 
section (c) of section 315, supra, requiring an investigation 
to be made by the Tariff Commission as a condition pre- 
cedent to the issuance of a proclamation by the President 
changing rates of duty, have been complied with where the 
foreign costs of production have been obtained only by in- 
ference based on invoice prices of imported rag rugs as- 
sumed to be not less than cost, and there has been no attempt 
by the Commission to ascertain the foreign costs from the 
accounting records of foreign producing companies or from 
a field investigation abroad. 

It appears that an application was received by the Tariff 
Commission requesting an investigation with a view to 
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increase in the rate of duty on rag rugs. At the outset of 
the investigation the Commission determined that Japanese 
costs were to be inferentially determined, without foreign 
field work from invoice prices of rag rugs imported into this 
country from Japan, and that is the method which was 
followed. It is suggested in the report that the accounting 
records of some Japanese producers were open to examina- 
tion by the Commission, and, in any event, that a field 
investigation in Japan of wages, costs of materials, and 
other items entering into the cost of production of rag rugs 
was possible. | 

Section 315, supra, so far as material to the present in- 
quiry, is as follows: 

“(a) That in order to regulate the foreign commerce of 
the United States and to put into force and effect the policy 
of the Congress by this Act intended, whenever the Presi- 
dent, upon investigation of the differences in costs of pro- 
duction of articles wholly or in part the growth or product 
of the United States and of like or similar articles wholly 
or in part the growth or product of competing foreign 
countries, shall find it thereby shown that the duties fixed 
in this Act do not equalize the said differences in costs of 
production in the United States and the principal com- 
peting country he shall, by such investigation, ascertain 
said differences and determine and proclaim the changes in 
classifications or increases or decreases in any rate of duty 
provided in this Act shown by said ascertained differences 
in such costs of production necessary to equalize the same. 

ok oS * * %* * % 
Provided, That the total increase or decrease of such rates 
of duty shall not exceed 50 per centum of the rates specified 
in Title I of this Act, or in any amendatory Act. 

“(b) That in order to regulate the foreign commerce of 
the United States and to put into force and effect the policy 
of the Congress by this Act intended, whenever the Presi- 
dent, upon investigation of the differences in costs of pro- 
duction of articles provided for in Title I of this Act, wholly 
or in part the growth or product of the United States and 
of like or similar articles wholly or in part the growth 
or product of competing foreign countries, shall find it there- 
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by shown that the duties prescribed in this Act do not 
equalize said differences, and shall further find it thereby 
shown that the said differences in costs of production in 
the United States and the principal competing country can 
not be equalized by proceeding under the provisions of 
subdivision (a) of this section, he shall make such findings 
public, together with a description of the articles to which 
they apply, in such detail as may be necessary for the guid- 
ance of appraising officers. In such cases and upon the 
proclamation by the President becoming effective the ad 
valorem duty or duty based in whole or in part upon the 
value of the imported article in the country of exportation 
shall thereafter be based upon the American selling price, 
as defined in subdivision (f) of section 402 of this Act, of 
any similar competitive article manufactured or produced 
in the United States embraced within the class or kind 
of imported articles upon which the President has made a 


proclamation under subdivision (b) of this section.” 
3 


a 2 * x * 2 


“(c) That in ascertaining the differences in costs of pro- 
duction, under the provisions of subdivisions (a) and (b) 
of this section, the President, in so far as he finds it practi- 
cable, shall take into consideration (1) the differences in 
conditions in production, including wages, costs of material, 
and other items in costs of production of such or similar 
articles in the United States and in competing foregin 
countries; (2) the differences in the wholesale selling prices 
of domestic and foreign articles in the principal markets of 
the United States; (3) advantages granted to a foreign 
producer by a foreign government, or by a person, partner- 
ship, corporation, or association in a foreign country; and 
(4) any other advantages or disadvantages in competition. 

“Investigations to assist the President in ascertaining 
differences in costs of production under this section shall be 
made by the United States Tariff Commission, and no 
proclamation shall be issued under this section until such 
investigation shall have been made. The commission shall 
give reasonable public notice of its hearings and shall give 
reasonable opportunity to parties interested to be present, 
to produce evidence, and to be heard. The commission is 
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authorized to adopt such reasonable procedure, rules, and 
regulations as it may deem necessary. * * *” 

The Act specifies what the President shall take into con- 
sideration, so far as he finds it practicable, and requires the 
Commission to make an investigation to assist him, and that 
no proclamation shall be issued until that investigation has 
been made. The necessary inference is that the Tariff Com- 
mission is required to investigate and report on all those 
matters which the President is required to consider, and that 
a report of the Tariff Commission which does not-deal with 
all the matters which the President is required to consider 
does not satisfy the statute. The President is required to 
take into consideration wages, costs of materials, and other 
items in the cost of production in the United States and in 
competing foreign countries so far as he finds it practicable, 
and unless it is impracticable to consider such matters the 
Tariff Commission is required to investigate and report 
upon them. While the decision as to whether matters speci- 
fied in the statute may be omitted from consideration because’ 
it is impracticable to consider them rests finally with the 
President, the Commission must, in the first instance, exer- 
cise and express its judgment on that subject, with a view 
to assisting the President; and if the Commission, because 
it deems it impracticable, refrains from investigating and 
reporting upon any of the matters mentioned in subsection 
(c), its report should disclose that the Commission considers 
the inquiry impracticable and the reasons for its conclusion, 
in order to enable the President to determine for himself 
whether it is impracticable to consider the matters in 
question. 

I am of the opinion that a report of the Commission, 
which discloses that no detailed investigation has been made 
into wages, costs of materials, and other items entering 
into the cost of production in competing foreign countries, 
and which determines costs of production abroad only by 
inference from the invoice prices of imported articles, fails 
to satisfy the requirements of the statute, unless it appears 
that the detailed investigation is impracticable. 

The word “ practicable ” means possible or “ feasible,” and 
no doubt the provision in this statute that the conditions in 
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production in competing foreign countries should be con- 
sidered by the President “in so far as he finds it practicable ” 
was put there primarily to cover situations where, through 
obstructive methods by foreign producers or in foreign 
countries the Commission finds it difficult, if not impossible, 
to obtain the necessary information; but the word “ prac- 
ticable ” also means “capable of being used,” or “usable,” 
and I am of the opinion that under the provisions of this 
statute the President may refrain from taking into con- 
sideration wages, costs of materials, and other items of pro- 
duction in competing foreign countries usually ascertain- 
able by direct inquiry or field work where he finds that such 
an inquiry is impracticable in the sense of being futile. 

In the present case, the report of the Commission and 
the material which it contains suggests the futility under 
the particular circumstances of this case of a direct inquiry 
abroad as to the matters mentioned in paragraph (1) of 
subsection (c) of section 315. The Commission appears to 
‘be satisfied that whatever the exact cost of production in 
Japan may be, it is not more than the invoice price of the 
rugs imported into the United States from Japan. The 
report also discloses that, on the assumption that the cost 
of production in Japan does not exceed the selling price 
of Japanese manufacturers in the United States, the differ- 
ence in cost of production at home and abroad is so great 
that, by making the maximum increases permitted by law, 
the President’s action would fall short of equalizing the 
difference. It is obvious that a field inquiry in Japan, 
developing more accurate information as to cost of pro- 
duction there, would not affect the result in this particular 
case unless it disclosed that the cost of production in Japan 
is higher than the invoice prices of Japanese imported rugs. 
In other words, a field inquiry abroad as to wages, costs 
of materials, and other items of cost of foreign production 
would be impracticable, in the sense of being useless, unless 
foreign costs are higher than the invoice prices of imported 
rugs. There is nothing in the report suggesting that Japa- 
nese manufacturers are selling rugs in the United States at 
less than it costs to manufacture them, or that the invoices 
do not correctly disclose the selling price of the imported 
rugs. 
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If the Commission is completely satisfied that the cost of 
production abroad does not exceed the invoice prices of the 
imported rugs, and is of the opinion that the inquiry abroad 
would therefore be futile because it could not affect the result 
of the investigation, and the President, acting on that sug- 
gestion, accepts the view of the Commission and finds it 
impracticable, in the sense of being futile, to consider in 
detail the wages, costs of materials, and other items of cost 
of production abroad, such action, in my opinion, would be 
in conformity with the requirements of the statute. 

It may be that the decision of the Commission not to un- 
dertake field work in Japan was made before it developed 
that such an inquiry could produce no information which 
would affect the outcome of the investigation, but if it has 
developed, as the result of investigation, that the decision to 
omit field work abroad was right, it is unimportant that the 
justification for the decision may not have been apparent 
when the decision was made. 

Although the decision as to whether it is practicable to 
take into consideration any matters specified in the statute 
rests with the President, he is entitled to the benefit of the 
judgment of the Commission on any matter which he is 
required to deal with, and in this case the Commission may 
appropriately be called upon to supplement its report by 
expressing a definite conclusion and judgment on the ques- 
tion whether, on the facts of this particular case, field work 
abroad would produce any information which could affect 
the result. Nothing said in this opinion is intended to sug- 
gest that in those cases where the Commission is required to 
undertake investigation of wages, costs of material, and other 
items entering into costs of production in foreign countries, 
agents must be sent abroad for that purpose. It may often 
be that the required information is already available here, ox 
may be obtained in other ways. 

Respectfully, 
JOHN G. SARGENT. 

To the Present. 
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The proposed issue of irrigation bonds in the sum of $475,000 by the 
Government of Porto Rico, being authorized by Act No. 59 of the 
Legislature of Portu Rico of June 18, 1919, as amended by Act 
No. 61 of July 21, 1923, and the proposed issue being within the 
limit of indebtedness permitted by law, and all statutory require- 
ments having been complied with, the bonds, when issued in the 
form and amount proposed, will have been legally issued and 
will constitute valid and binding obligations of the People of 
Porto Rico. 

DEPARTMENT OF JUSTICE, 
October 22, 1927. 

Str: I have the honor to acknowledge receipt of your 
letter of October 12, 1927, in which you state that the War 
Department has been authorized to issue and sell for the 
account of the Government of Porto Rico bonds to the face 
value of $475,000, the proceeds from which are to be used in 
the construction of the Isabela Irrigation System in Porto 
Rico. You state that these bonds are to be issued under 
authority contained in section 3 of an Act of Congress ap- 
proved March 2, 1917, entitled “An Act to provide a civil 
government for Porto Rico, and for other purposes ” (c. 145, 
39 Stat. 951, 958), as amended by an Act of Congress ap- 
proved March 4, 1927 (c. 503, 44 Stat. 1418), and in ac- 
cordance with the provisions of Act No. 59 of the Legisla- 
ture of Porto Rico approved June 18, 1919, as amended by 
Act No. 61 approved July 21, 1923. 

You further state that these bonds are to be issued in 
registered form, in denominations of $1,000, $5,000, and 
$10,000; are to be dated January 1, 1927; are to bear interest 
at the rate of four and one-half per centum per annum, pay- 
able semiannually; and are to be due in series from January 
1, 1967, to January 1, 1973, inclusive. 

In your letter you transmit the opinion of the Judge Ad- 
vocate General approving the validity of the said bonds. 
There are also included in the papers transmitted by you 
a copy of a letter dated August 19, 1927, from the Treasurer 
of Porto Rico to the Governor of Porto Rico in which the 
Treasurer sets forth his proposal to issue the said bonds and 
the method which he intends to adopt; the approval of the 
Governor of Porto Rico endorsed on the Treasurer’s letter: 
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the opinion of the Attorney General of Porto Rico, dated 
September 15, 1927, approving the issuance of the bonds; and 
the certificate of the Treasurer of Porto Rico setting forth 
the bonded indebtedness of Porto Rico 4s of June 30, 1927, 
and the aggregate assessed valuation of the real and personal 
property in the Island of Porto Rico as of the same date. 

The legality of the issuance of bonds under Act No. 59, 
supra, as amended by Act No. 61, supra, the Acts under 
which the present issue of bonds is contemplated, has been 
considered and approved by my predecessors under date of 
November 23, 1923 (34 Op. 37), November 20, 1924 (34 Op. 
831), by Acting Attorney General Mitchell, October 29, 
1925 (34 Op. 569), and by me on March 26, 1927 (35 Op. 
200). The only questions, therefore, which it will now be 
necessary for me to consider are whether the present issue 
will fulfill all legislative requirements and whether the pro- 
ceedings to authorize same have been properly taken. 

Section 1 of the Act of March 4, 1927, supra, authorizes 
the People of Porto Rico to issue bonds and other obliga- 
tions when necessary to anticipate taxes and revenues and 
to protect the public credit, provided such public indebted- 
ness shall not exceed ten per centum of the aggregate tax 
valuation of the property of Porto Rico. The Act also pro- 
vides that such bonds shall be exempt from taxation by the 
Government of the United States, the Government of Porto 
Rico or any political or municipal subdivision thereof, or by 
any State, Territory, or possession, or any county, munici- 
pality, or other municipal subdivision of any State, Terri- 
tory, or possession of the United States or by the District 
of Columbia. 

The certificate of the Treasurer of Porto Rico, mentioned 
above, states that the aggregate assessed valuation of the 
real and personal property in the Island of Porto Rico on 
June 30, 1927, was $338,089,889, and that the total outstand- 
ing bonded indebtedness of the Insular Government on the 
same date, including $685,000 in municipal bonds issued since 
March 4, 1927, for which the good faith of the People of 
Porto Rico is pledged, was $23,082,000. ‘The opinion of the 
Judge Advocate General, transmitted with your letter, indi- 
cates that there should be included in the bonded indebted- 
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ness $2,000,000 Public Improvement Bonds of the Govern. 
ment of Porto Rico and $600,000 Port Works Bonds of the 
municipality of Ponce, Porto Rico, for the payment of inter- 
est and principal of which the good faith of the People of 
Porto Rico is pledged, there being a possibility that these 
bonds may be sold before those now under consideration. 
Assuming that the two last-mentioned issuances of bonds 
should be included, the bonded indebtedness of the Insular 
Government of Porto Rico would then be $25,682,000. It, 
therefore, appears that the proposed issue of bonds in the 
amount of $475,000, together with the present outstanding 
bonded indebtedness, will not increase the bonded indebted- 
ness of Porto Rico beyond the maximum amount permitted 
by law. It appears from the form of the proposed bond 
transmitted with your letter that it is to be exempt from tax- 
ation by the Government of the United States or by the 
Government of Porto Rico, or of any political or municipal] 
subdivision thereof, or by any State, Territory, or posses- 
sion, or by any county, municipality, or other municipal 
subdivision of any State, Territory, or possession of the 
United States, or by the District of Columbia. The pro- 
posed issue of bonds, therefore, fulfills all the requirements 
of the aforementioned Acts of Congress. 

Section 1 of Act No. 59, supra, as amended by Act No. 61, 
supra, provides that: 

“For the purpose of providing funds sufficient for the 
construction of a system of irrigation in Porto Rico for the 
district lying approximately between the Guajataca river on 
the east and the town of Aguadilla on the west, as provided 
for in the Act entitled ‘Isabela Public Irrigation Law,’ and 
for the purpose of advancing the funds provided by the 
aforesaid Act, the Treasurer of Porto Rico is hereby author- 
ized, empowered, and directed to issue bonds of The People of 
Porto Rico for an amount not exceeding three million three 
hundred and twenty-five thousand (3,825,000) dollars.” 

Section 4 of the said Act, as amended, provides that: 

“The said bonds may be in coupon or registered form or 
both. The coupon bonds may be made exchangeable for 
registered bonds under such regulations as may be prescribed 
thereon. The bonds may be in any or all of the following 
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denominations: One thousand (1,000) dollars, five thousand 
(5,000) dollars, ten thousand (10,000) dollars. They shall 
bear interest at a rate not to exceed four and one-half (414) 
per cent per annum, which interest shall be paid semiannually 
on the first day of each of the months of January and July. 
The bonds shall be divided into series for payment. The 
series shall be indicated by a letter on each bond, and they 
shall be redeemable and payable as follows: 

“The said bonds shall mature in the order of their issu- 
ance. Seventy-five thousand (75,000) dollars shall mature 
on January 1, 1929, and an equal amount on the first day of 
each succeeding year thereafter until the full amount shall 
have been paid; but any or all of the said bonds maturing 
after January 1, 1939, may be redeemed at the option of The 
People of Porto Rico, on or after January 1, 1939, on any 
interest-paying day, at five (5) per cent above par, and 
interest accrued thereon, with six months’ notice, given in 
such manner as may be prescribed by the Treasurer of Porto 
Rico. In case of partial redemption the bonds to be re. 
deemed shall be determined pursuant to such method as the 
Treasurer of Porto Rico may prescribe. Both principal 
and interest shall be payable at the Treasury of the United 
States or in Porto Rico at the office of the Treasury of Porto 
Rico, or at the office of the fiscal agent of the Government of 
Porto Rico, appointed therefor in the United States, as the 
Treasurer of Porto Rico may determine, with the approval 
of the Governor, in gold coin of the United States of the 
present standard of weight and fineness,” 

You state in your letter that there have heretofore been 
issued under authority of Act No. 59, as amended, supra, 
bonds in the aggregate amount of $2,850,000. It, therefore, 
appears that the proposed issue of bonds to the extent of 
$475,000 is within the limitation of $3,325,000 provided for 
by section 1 of the said Acct. 

In a letter dated August 19, 1927, addressed by the Treas- 
urer of Porto Rico to the Governor of Porto Rico, included 
in the papers transmitted to me, it is stated that irrigation 
bonds in the sum of $475,000 are proposed to be issued; that 
the bonds are to be in registered form, in denominations of 
$1,000, $5,000, and $10,000; that they are to be registered and 
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transferable at the office of the Register of the Department 
of the Treasury of the United States at Washington, D. C.; 
that the issue is to be dated January 1, 1927, and is to bear 
interest at the rate of four and one-half per centum per 
annum payable on January 1 and July 1 of each year. It 
is proposed that the issue shall be divided into seven series, 
lettered from * MM ” to “SS”; that bonds in the amount of 
$75,000 shall be redeemed on January 1, 1967, and an equal 
amount on the first day of each of the years 1968, 1969, 1970, 
1971, and 1972, and bonds in the amount of $25,000 on Janu- 
ary 1, 1973, but any or all of the said bonds may be redeemed 
at the option of the People of Porto Rico on or after Janu- 
ary 1, 1939, on any interest-paying day, at five per centum 
above par and the interest accrued thereon, by giving six 
months’ notice published once a week during such period 
in one of the newspapers of New York and of Porto Rico. 
It is proposed that both principal and interest are to be 
paid at the Treasury of the United States at Washington, 
D. C., in gold coin of the United States, of the present 
standard of weight and fineness. Since the last maturity 
date of the bonds heretofore issued under the same Act, as 
amended, falls on January 1, 1966, the dates of maturity pro- 
vided for in the present issue satisfy the statute. The pro- 
posed bonds, therefore, conform to the above quoted pro- 
visions of the statute of Porto Rico. 

The proposed issue of bonds and the manner and form of 
their issue and payment are in substantial compliance with 
the law authomzing the People of Porto Rico to issue such 
bonds, and has received the approval of the Governor of 
Porto Rico as evidenced by his endorsement noted on the 
letter of August 19, 1927, addressed to the Governor of 
Porto Rico by the Treasurer of Porto Rico. 

It is my opinion, therefore, that all the requirements of 
the statute have been complied with and when issued in the 
form and amount proposed, said bonds will have been legally 
issued and will constitute valid and binding obligations of 
the People of Porto Rico. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF Wank. 
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The proposed issue of bonds in the sum of $500,000 by the Government 
of Porto Rico for the construction of irrigation works, being 
authorized by Act No. 21 of the Legislature of Porto Rico of 
June 6, 1927, and being within the limit of indebtedness authorized 
by law, and all legislative requirements having been complied 
with, said bonds, when issued in the form and amount proposed, 
will constitute valid and binding obligations of the People of 
Porto Rico. 


DEPARTMENT OF JUSTICE, 
October 25, 1927. 

Sir: I have the honor to acknowledge receipt of your 
letter of October 13, 1927, stating that your Department has 
been authorized to issue and sell for the account of the 
Government of Porto Rico, bonds to the face value of five 
hundred thousand dollars ($500,000), the proceeds of which 
are to be used in the construction of irrigation works at or 
near the Toro Negro River in Porto Rico. 

You state that it is proposed to issue the bonds in regis- 
tered form in denominations of one thousand dollars 
($1,000), to be dated January 1, 1927, bearing interest at the 
rate of 414 per centum per annum, payable semiannually 
and due in five series of one hundred thousand dollars 
($100,000) each, from January 1, 1959, to January 1, 1963, 
inclusive. e 

A copy of the proposed form of bond is transmitted with 
_ your letter, and you request my opinion upon the legality of 
the form and of the proposed issue. 

You further state that the bonds are to be issued under the 
authority of an Act of Congress approved March 2, 1917 
(39 Stat. 951, 953), as amended by the Acts of February 3, 
1921 (41 Stat. 1096), and March 4, 1927 (44 Stat. 1418), and 
Act No. 21 of the Legislature of Porto Rico, approved June 
6, 1927. Certified copies of the last-mentioned Act of the 
Legislature of Porto Rico are included with the papers trans- 
mitted by you, together with the certificates of the Treasurer 
of Porto Rico, setting forth the present bonded indebtedness 
of the insular government and a tabulation of the aggregate 
assessed valuation of the real and personal property in the 
island of Porto Rico as of June 30, 1927, and opinions by 
the Judge Advocate General of the Army and the Attorney 


General of-Porto Rico on the legality of the proposed issue. 
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Section 3 of the Act of March 2, 1917, as amended by the 
Acts of February 38, 1921, and March 4, 1927, supra, 
authorizes the people of Porto Rico to issue bonds and other 
obligations when necessary to anticipate taxes and revenues 
and to protect the public credit, provided such public in- 
debtedness does not exceed 10 per centum of the aggregate 
tax valuation of the property of Porto Rico. The Act also 
provides that such bonds shall be exempt from taxation by 
the Government of the United States, the Government of 
Porto Rico or any political or municipal subdivision thereof, 
or by any State, Territory, or possession, or any county, 
municipality, or other municipal subdivision of any State, 
Territory, or possession of the United States or by the 
District of Columbia. This section has been fully considered 
and approved by my predecessors and myself. (27 Op. 104; 
28 id. 245; 29 id. 468, 497; 30 id. 428; 31 id. 106, 342, 373; 32 
id. 26, 51, 165, 549; 33 id. 260, 280, 558; 34 id. 37, 39, 206, 
208, 331, 519, 5389; 35 id. 200, 217.) The only question, 
therefore, which it will be necessary for me to consider at 
this time is, whether the present issue will fulfill all legisla- 
tive requirements. 

The certificates of the Treasurer of Porto Rico, trans- 
mitted with your letter under acknowledgment, state that 
the aggregate assessed valuation of the real and personal 
property in the island of Porto Rico on June 30, 1927, was 
three hundred thirty-eight million eighty-nine thousand 
eight hundred and eighty-nine dollars ($338,089,889), and 
that the total outstanding bonded indebtedness of the insu- 
lar government on the same date, including six hundred 
eighty-five thousand dollars ($685,000) in municipal bonds 
issued since March 4, 1927, for which the good faith of the 
people of Porto Rico is pledged, was twenty-three million 
eighty-two thousand dollars ($23,082,000). 

The opinion of the Judge Advocate General, mentioned 
above, indicates that there should be included in the bonded 
indebtedness two million dollars ($2,000,000) public im- 
provement bonds of the Government of Porto Rico, six 
hundred thousand dollars ($600,000) Port Works bonds of 
the municipality of Ponce, Porto Rico, and four hundred 
seventy-five thousand dollars ($475,000) Isabela irrigation 
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bonds, for the payment of interest and principal of which 
the good faith of the people of Porto Rico is pledged, 
there being a possibility that these bonds may be sold before 
those now under consideration. Assuming that the three 
last-mentioned issuances of bonds should be included, the 
bonded indebtedness of the insular government of Porto 
Rico would then be twenty-six million one hundred and fifty- 
seven thousand dollars ($26,157,000). It is, therefore, ap- 
parent that the proposed issue of bonds in the amount of 
five hundred dollars ($500,000), together with the present 
outstanding bonded indebtedness, will not increase the 
bonded indebtedness of Porto Rico beyond the maximum 
permitted by law. 

It appears from the form of the proposed bond trans- 
mitted with your letter that it is to be exempt from taxa- 
tion by the Government of the United States or by the 
Government of Porto Rico, or of any political or municipal 
subdivision thereof, or by any State, Territory or posses- 
sion, or by any county, municipality or other municipal 
subdivision of any State, Territory, or possession of the 
United States, or by the District of Columbia. The pro- 
posed issue of bonds, therefore, fulfills all the requirements 
of the aforementioned Acts of Congress. 

Section 1 of Act No. 21, supra, provides: 

“That the Treasurer of Porto Rico be, and he is hereby, 
authorized, empowered and directed to issue bonds of The 
People of Porto Rico up to the sum of five hundred thousand 
(500,000) dollars, pursuant to the terms hereinafter set 
forth. Subject to the provisions of Section 8 of ‘An Act 
for the development of water resources’, approved April 
29, 1927, the proceeds of the said issue of five hundred 
thousand (500,000) dollars shall be appled by the Com- 
missioner of the Interior to the construction of part of the 
works necessary to develop and use the water of the Toro 
Negro River, for the purpose of developing water power 
and for the irrigation of lands included in the Public Irriga- 
tion System; Provided, That out of the said sum of five 
hundred thousand (500,000) dollars there may be used as 
an advance up to the sum of one hundred thousand (100,000) 
dollars to be expended in the construction of the proposed 
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Carite Hydroelectric Plant No. 3. Said advanced sum shall 
be reimbursed to the fund of this issue of bonds, as the same 
may be needed for continuing the works of the Toro Negro 
River, and shall be payable from the fund for the develop- 
ment and extension of the Hydroelectric System.” 

Section 2 of the said Act provides that: 

“The said bonds may be in coupon or registered form or 
both. The coupon bonds, if any, may be made exchange- 
able for registered bonds under such regulations as may 
be prescribed thereon. The bonds may be in any or all of 
the following denominations: One thousand (1,000) dollars, 
five thousand (5,000) dollars, ten thousand (10,000) dollars. 
They shall be dated January list of the year of issue and 
shall bear interest at a-rate not to exceed four and one- 
half (414) per cent per annum which interest shall be paid 
semi-annually on January first and July first of each year. 
For the purpose of redemption the bonds shall be divided 
into series. The series shall be indicated by a letter on 
each bond, and they shall mature in the order of issue and 
be redeemable and payable as follows: 

“Series “ A” shall mature January 1, 1959, $100,000. 

“ Series “ B ” shall mature January 1, 1960, $100,000. 

“Series “ C” shall mature January 1, 1961, $100,000. 

“ Series “ D ” shall mature January 1, 1962, $100,000. 

“ Series “ E” shall mature January 1, 1963, $100,000. 

“ Both principal and interest shall be payable at the 
Treasury of the United States, or at the office of the Treas- 
urer of Porto Rico, or at the office of the fiscal agent of the 
Government of Porto Rico, as the Treasurer of Porto Rico 
may determine, in gold coin of the United States of the 
present standard of weight and fineness.” 

Section 4 of the said Act provides that:  . 

“For the payment of interest on said bonds as it falls due, 
and for the repayment of the principal thereof, the good 
faith of The People of Porto Rico is hereby irrevocably 
pledged, and there shall be applied to the payment of the 
aforesaid interest and of the principal of the aforesaid bonds 
all income from the sale of the electric power and from 
other sources incidental to the system and such as may be 
derived from the special assessments that may be made on 
the irrigable lands included in the Irrigation District, as 
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provided by the Public Irrigation Law and by the laws 
amendatory thereof, for the payment of the principal and 
interests of bonds heretofore issued for the construction of 
the said irrigation system. 

“The provisions hereof for the payment of principal and 
interest on said bonds shall be deemed to be in the nature 
of a continuous appropriation, and shall constitute sufficient 
authority for the Treasurer of Porto Rico to make such pay- 
ment without further need of new appropriations for the 
purpose. Said payments and disbursements shall be made 
by the Treasurer pursuant to law. 

“ The bonds issued by virtue of the authorization contained 
in this Act, and the obligations created hereby, shall not be 
impaired by any act or resolution of the Legislative Assem- 
bly or the Legislature of Porto Rico subsequently approved, 
or by any interpretation thereof, or by any interpretation of 
any act or resolution previously approved; but said bonds, 
when lawfully issued and sold, shall constitute a legal and 
binding obligation of The People of Porto Rico until they 
shall have been duly redeemed and paid.” 

In a letter dated August 25, 1927, addressed by the 
Treasurer of Porto Rico to the Governor of Porto Rico, in- 
cluded in the papers transmitted to me, it is stated that 
irrigation bonds in the sum of five hundred thousand dol- 
lars ($500,000) are proposed to be issued; that said bonds are 
to be in registered form and of the denomination of one 
thousand dollars ($1,000) ; that they are to be registered and 
transferable at the office of the Register of the Department 
of the Treasury of the United States, Washington, D. C.; 
that the issue is to be dated January 1, 1927, and is to bear 
interest at ithe rate of 414 per centum per annum, payable 
semiannually on January 1 and July 1 of each year; that 
said issue is to be divided into five series of one hundred 
thousand dollars ($100,000) each, lettered from “A” to “E”; 
that Sertes “A” is to be redeemable on January 1, 1959; 
Series “B” on January 1, 1960; Series “C” on January 1, 
1961; Series “D” on January 1, 1962 and Series “E™” on 
January 1, 1963. Both the principal and interest are to be 
paid at the Treasury of the United States, Washington, 
D. C., in gold coin of the United States of the present 
standard of weight and fineness. The bonds are to be sold 
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by the Secretary of War of the United States on terms 
most advantageousi to the people of Porto Rico and as near 
the date of their issuance as possible. It, therefore, appears 
that the proposed bonds conform to the above-quoted pro- 
visions of the statute of Porto Rico. 

The proposed issue of bonds and the manner and form 
of their issue and payment are in substantial compliance 
with the law authorizing the people of Porto Rico to issue 
such bonds and has received the approval of the Governor 
of Porto Rico, as evidenced by his endorsement noted on the 
letter of August 25, 1927, addressed to him by the Treasurer 
of Porto Rico. 

It is my opinion, therefore, that all the requirements of 
the statute have been complied with, and when issued in the 
form and amount proposed said bonds will have been legally 
issued and will constitute valid and binding obligations of 
The People of Porto Rico.. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY oF War. 





FINANCIAL REORGANIZATION OF BOSTON AND MAINE RAIL- 
ROAD—EXCHANGE OF BONDS HELD BY GOVERNMENT 


The President is authorized by law to participate in the proposed 
reorganization of the Boston and Maine Railroad Company by 
exchanging the 6 per cent bonds held by the Director General of 
Railroads and which mature January 1, 1929, for a like amount of 
the bonds of that company bearing interest at the rate of 5 per 
cent per annum and maturing January 1, 1939. 


DEPARTMENT OF J USTICE, 
June 24, 1925. 


Sir: I beg to acknowledge receipt of Mr. Sanders’ letter 
of June 20, stating that you desire an opinion with respect 
to the matter of the financial reorganization of the Boston 
and Maine Railroad, dealt with in the accompanying letter 
of the Director General of Railroads dated June 19, 1925. 

It appears that the United States holds bonds of the Bos- 
ton and Maine Railroad in the amount of $48,685,479, of 
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which $26,980,000, bearing interest at the rate of 6 per cent 
per annum aa maturing January 1, 1929, were acquired 
by the United States during Federal enatiel on account of 
amounts advanced by the Government to pay for additions 
and improvements to the company’s property, and of which 
$21,705,479, acquired under another provision of the law, are 
under the control of the Secretary of the Treasury. 

It appears that the railroad is in financial difficulties, and 
to avoid a receivership a financial reorganization is pro- 
posed, involving an extension of the time of payment of 
certain obligations of the compuny, adjustments in interest. 
rates on its outstanding obligations, and the raising of $18,- 
000,000 of new capital through a preferred-stock issue, which 
proposals will tend to improve the position of the United 
States as a bondholder. All that is asked of the United 
States as a part of this plan of reorganization is that it 
exchange the bonds to the amount of $26,980,000—which are 
under the control of the Director General of Railroads and 
which bear interest at the rate of 6 per cent and mature 
January 1, 1929—for new bonds bearing interest at the rate 
of 5 per cent per annum and maturing January 1, 1939, and 
with the same mortgage security as the bonds to be surren- 
dered. The question for decision is whether the President 
is authorized by law to participate in the reorganization by 
making the proposed exchange. 

Paragraph (e) of section 207 of the Transportation Act 
provides: 

“With respect to any bonds, notes, or other securities, ac- 
quired under the provisions of this section or of the Federal 
Control Act or of the Act entitled ‘An Act to provide for 
the reimbursement of the United States for motive power, 
cars, and other equipment ordered for railroads and systems 
of transportation under Federal control, and for other pur- 
poses,’ approved November 19, 1919, the President shall have 
the right to make such arrangements for extension of the 
time of payment or for the exchange of any of them for other 
securities, or partly for cash and partly for securities, as 
may be provided for in any agreement entered into by him 
or as may in his judgment seem desirable.” (41 Stat. 463.) 

This provision of the statute applies to the bonds under 
consideration and clearly authorizes the President to ex- 
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change them for other securities of the same railroad com- 
pany. It imposes no conditions as to the nature of the new 
securities to be accepted in exchange, nor as to the date of 
their maturity or the rate of interest they shall bear, but 
leaves such matters to the judgment of the President. Taken 
alone, this paragraph of the Act gives power to effect the 
proposed exchange of securities. 

The only question which merits discussion is whether the 
reduction in the interest rate is authorized. The bonds in 
question were acquired under section 6 of the Federal Con- 
trol Act, which left the interest rate to the determination of 
the President, and paragraph (e) of section 207 of the Trans- 
portation Act, above quoted, authorizing the exchange of 
securities, places no hmitat!on on the rate of interest on 
securities accepted by the United States in exchange or as 
to the rate of interest in case of extensions of time of 
payment. | 

However, by paragraph (b) of section 207 of the Trans- 
portation Act of 1920 it is provided that in the adjustments 
to be made after the termination of Federal control any 
indebtedness to the United States in respect to additions and 
betterments shall be funded for 10 years or less at an inter- 
est rate of 6 per cent per annum. Assuming that the Presi- 
dent has no greater freedom as to interest rates on bonds 
acquired by the Director General during Federal control 
than he has over interest rates on obligations accepted on a 
6 per cent basis under subdivision (b) of section 207 of the 
Transportation Act, the question arises whether the fact that 
interest at the rate of 6 per cent per annum was required by 
Congress in the case of the original issue of bonds to the 
Government in the adjustments following the termination 
of Federal control indicates an intention that at later dates, 
when the President might deem it expedient to extend the 
time of payment or effect an exchange of securities, the same 
rate of interest should be exacted. 

Paragraph (e) was evidently intended to give the Presi- 
dent very broad powers. It contemplated that railroads 
whose securities the United States acquired during Federal 
control or in the settlements following the termination of 
Federal control might be confronted with financial difficul- 
ties requiring financial and corporate reorganizations, and 
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it was evidently the intention to give the President power 
to exercise a practical business judgment in dealing with 
such matters. There is no reason to suppose that, because 
Congress fixed 6 per cent as the rate of interest to be paid 
on securities accepted by the Government in the adjustments 
made at the close of Federal control and under conditions 
then existing, it intended that the same rate of interest must 
be exacted under the changing conditions of the years to 
come, when necessity might arise for extensions in the time 
of payment or for financial reorganizations. 

I am of the opinion, therefore, that you are authorized 
by law to participate in the proposed reorganization of the 
Boston and Maine Railroad Company by exchanging the 6 
per cent bonds held by the Director General and which ma- 
ture January 1, 1929, for a like amount of the bonds of that 
company bearing interest at the rate of 5 per cent per annum 
and maturing January 1, 1939. 

Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the PresipEnt. 


MUNICIPALITY OF PONCE, P. R.—VALIDITY OF BOND ISSUE 


The proposed issue of bonds in the sum of $600,000 for the account of 
the Municipality of Ponce, Porto Rico, the proceeds from the sale 
of which are to be used in the purchase and construction of certain 
port works, being authorized by, and in conformity with the require- 
ments of, Act No. 92 of the Legislature of Porto Rico of August 22, 
1925, and being within the limit of indebtedness authorized by 
Congress for the Municipality of Ponce and for The People of Porto 
Rico, and the form of the proposed bond being in compliance with 
the statutory requirements, said bonds, if and when issued, under 
the conditions herein stated, will be valid obligations of the said 
Municipality of Ponce and of The People of Porto Rico, 


DEPARTMENT OF JUSTICE, 
November 15, 1927. 
Sir: I have the honor to acknowledge the receipt of your 
letter of October 10, 1927, stating that the Municipality of 
Ponce, Porto Rico, has authorized an issue of bonds of the 
par value of $600,000, to be dated July 1, 1927, the proceeds 
from which are to be used in the purchase and construction 


846 Bond Issue for Municipality of Ponce, P. R. 


of certain port works, and has requested and authorized 
your Department to sell a part of said bonds at the earliest 
possible date. You request my opinion on the validity of 
such issue. 

It appears from the files submitted with your letter thr+ 
it is proposed to issue said bonds under the authority of sec- 
tion 3 of the Act of Congress approved March 2, 1917 (389 
Stat. 951, 953), as amended by the Acts of February 3, 1921 
(41 Stat. 1096), and March 4, 1927 (44 Stat. 1418), and under 
Act No. 92 of the Legislature of Porto Rico, approved 
August 22, 1925. 

In an opinion rendered May 26, 1927 (35 Op. 217), I had 
occasion to pass upon an issue of bonds aggregating $650,000 
for the account of the Municipality of Ponce, Porto Rico, 
under the Act of Congress of March 2, 1917, as amended by 
the Acts of February 3, 1921, and March 4, 1927, and under 
Act No. 92 of the Legislature of Porto Rico, approved 
August 22, 1925, and that opinion is applicable to the present 
issue, since the circumstances under which these bonds are to 
be issued and the law authorizing them are not different from 
those existing on the date that opinion was written. 

Subsection 68 of section 1 of Act No. 92 of the Porto Rican 
Legislature makes applicable to municipalities sections 6, 7, 
9, 11, and 16 of the Act of the Porto Rican Legislature, ap- 
proved February 19, 1913, which provide, inter alza, that any 
municipal corporation desiring to borrow money or issue 
bonds on its own credit shall submit to the Executive Council 
of Porto Rico for its approval an ordinance duly adopted by 
the municipal assembly, which ordinance shall recite the cir- 
cumstances rendering desirable the contracting of such in- 
debtedness, the amount of the same, the purpose or purposes 
for which it is to be incurred, and shall provide for the dis- 
charge and repayment of the same with such interest and on 
such terms as the municipal assembly may determine. These 
sections also provide that the ordinance shall state the de- 
nomination of the bonds proposed to be issued and whether 
the same are to be in registered or coupon form; that all 
municipal bonds shall be signed by the mayor and municipal 
secretary ; that the coupons shall bear the engraved facsimile 
signatures of said officials; that the bonds shall bear interest 
at a rate not to exceed 7 per cent per annum, payable semi- 
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annually on the first day of January and July of each year; 
and that the bonds as well as the interest shall be payable 
in gold coin of the United States of the present standard of 
weight and fineness. They further provide that in order to 
facilitate the sale or hypothecation of such bonds the good 
faith of The People of Porto Rico may, by resolution of the 
Executive Council of Porto Rico, be irrevocably pledged for 
the payment of interest on such indebtedness as it falls due 
and the repayment of the principal at maturity. 

Inclosed with your letter under acknowledgment are certi- 
fied copies of the following ordinances of the Municipality 
of Ponce: 

Ordinance No. 103, adopted December 29, 1926, and ap- 
proved by the Executive Council of Porto Rico June 30. 
1927, authorizing the issuance of bonds amounting to 
$600,000 for the purpose of constructing a bulkhead with its 
corresponding sheds in the port of Ponce and for the pur- 
chase of lighters in said port, etc. 

Ordinance No. 45, adopted July 3, 1927, and approved by 
the Executive Council of Porto Rico August 16, 1927, 
amending sections 4, 9, and 12 of Ordinance No. 108. As 
amended, Ordinance No. 103 further provides that the bonds 
shall be dated July 1, 1927, bear interest at a rate not to 
exceed 5 per cent per annum, both principal and interest be 
payable semiannually on July 1 and January 1 of each year 
at the Treasury Department, Washington, D. C., the bonds 
be issued in six series of $100,000 each, marked with the 
letters A, B, C, D, E, and F, and sold as the Municipality 
may need the funds, and that the bonds of each series shall 
be numbered from 1 to 100, inclusive, and shall mature and 
be payable in correlative, numerical order in the manner 
following: Series A, $20,000 on July 1 of each of the years 
1932 to 1936, inclusive; Series B, $20,000 on July 1 of each 
of the years 1937 to 1941, inclusive; Series C, $20,000 on 
July 1 of each of the years 1942 to 1946, inclusive; Series D, 
$20,000 on July 1 of each of the years 1947 to 1951, inclusive; 
Series E, $20,000 on July 1 of each of the years 1952 to 1956, 
inclusive; and Series F, $20,000 on July 1 of each of the 
years 1957 to 1961, inclusive. 

There is also inclosed with your letter a resolution of the 
Executive Council of Porto Rico dated June 30, 1927, pledg- 
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ing the good faith of The People of Porto Rico for the pay- 
ment of the interest on and the redemption of said bonds, 
together with copy of a resolution adopted by said Council 
June 30, 1927, approving Ordinance No. 103, and copy of a 
resolution adopted the 16th day of August, 1927, approving 
Ordinance No. 45, adopted by the Municipal Assembly of 
Ponce July 18, 1927. 

I have compared the provisions of Ordinance No. 1038, as 
amended by Ordinance No. 45, and the resolutions of the 
Executive Council, with the governing provisions of the Act 
of February 19, 1913, of the Porto Rican Legislature, supra, 
made applicable by subsection 68 of section 1 of Act No. 92, 
supra, and find that they severally conform therewith. 

By Act of Congress of March 4, 1927, section 3 of the Act 
of March 2, 1917, as amended by the Act of February 3, 
1921, supra, was amended and reenacted, but the amendment 
does not affect the maximum authorized indebtedness of the 
City of Ponce, which remains as fixed by the prior Act at 
10 per cent of the aggregate tax valuation of its property. 

It appears from your letter and is confirmed by the fiscal 
statement of the Treasurer of Porto Rico that this addi- 
tional issue will not cause the public indebtedness of the 
City of Ponce to exceed 10 per cent of the aggregate tax 
valuation of its property. On July 6, 1927, the aggregate 
tax valuation of the property of Ponce, as shown by the last 
assessment made for the levy of insular taxes, was $29,748,- 
617.50, and on the same date the total amount of outstanding 
bonded and other indebtedness of the Municipality of Ponce 
was $1,656,000, to which amount should be added the $650,000 
worth of bonds hereinbefore referred to and which have been 
sold since that date for the account of the Municipality of 
Ponce, making a total bonded indebtedness of $2,306,000. It 
further appears from the fiscal statement of the Treasurer of 
Porto Rico that on the said July 6, 1927, there was in the 
sinking fund of the Municipality for the payment of interest 
and principal of the outstanding indebtedness, $11,729.78. 

Another question presented is whether the proposed issue 
may not cause the public indebtedness of The People of 
Porto Rico to exceed the limit fixed by law if these bonds, 
for the payment of which the good faith of The People of 
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Porto Rico is pledged, are to be treated as an indebtedness 
of The People of Porto Rico. 

Section 3 of the Act of March 4, 1927, so far as material 
to this question, provides: 

“That no public indebtedness of Porto Rico and the 
municipalities of San Juan and Ponce shall be allowed in 
excess of 10 per centum of the aggregate tax valuation of its 
property, and no public indebtedness of any other subdivi- 
sion or municipality of Porto Rico shall hereafter be allowed 
in excess of 5 per centum of the aggregate tax valuation of 
the property in any such subdivision or municipality. 

* * 5 * a 

“In computing the indebtedness of the people of Porto 
Rico, * * * all bonds hereafter issued by any munici- 
pality or subdivision within the 5 per centum hereby au- 
thorized for which the good faith of the people of Porto 
Rico is pledged shall be counted.” (44 Stat. 1418.) 

Read literally, these provisions would seem to require that 
only bonds issued by municipalities or subdivisions in the 
5 per cent class, and for which the good faith of The People 
of Porto Rico is pledged, are to be counted in computing 
the bonded indebtedness of The People of Porto Rico, but 
the legislative history of the section casts doubt on this 
interpretation. In its original form, as the bill was pending 
in Congress, the words “ and the Municipalities of San Juan 
and Ponce” were not in it. Without those words it 1s evi- 
dent the Act would have required that the obligations of 
any municipality or subdivision, issued after March 4, 1927, 
for the payment of which the credit of The People of Porto 
Rico is pledged, would have to be counted in computing the 
indebtedness of The People of Porto Rico as well as in com- 
puting the indebtedness of the municipality or subdivision, 
The Congressional Record shows that the words “and the 
Municipalities of San Juan and Ponce” were inserted after 
the words “ Porto Rico” at the last moment before the bill 
was passed, and there is reason to believe that Congress did 
not intend to exclude from the computation of the indebted- 
ness of The People of Porto Rico bonds of the Municipali- 
ties of San Juan and Ponce for the payment of which the 
credit of The People of Porto Rico is pledged. There would 
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seem to be no reason to exclude liabilities of these two 
municipalities from the computation of the Porto Rican 
debt merely because those two municipalities are allowed to 
incur a larger indebtendness in proportion to the aggregate 
value of their property than other municipalities. While 
there is room for difference of opinion as to the effect of 
section 3, the safe course is to proceed on the theory that the 
indebtedness of the Municipalities of San Juan and Ponce 
incurred after March 4, 1927, for the payment of which the 
good faith of The People of Porto Rico is pledged, shall be 
counted in computing the indebtedness of The People of 
Porto Rico, and that no such indebtedness of those munici- 
palities may be incurred if thereby the debt limit of The 
People of Porto Rico is passed. (Cong. Rec., vol. 68, pp. 
5023-5024. ) 

On June 30, 1927, the total outstanding bonded indebted- 
ness of The People of Porto Rico, including $685,000 in 
Municipal Bonds issued since March 4, 1927, for which the 
good faith of The People of Porto Rico is pledged, was 
$23,082,000. Since that date I have passed upon the legality 
of $2,000,000 Public Improvement Bonds of Porto Rico 
(35 Op. 321), $475,000 Isabela Irrigation Bonds (85 Op. 
332), and $500,000 in Irrigation Bonds for the Construc- 
tion of Irrigation Works at or near the Torro River, Porto 
Rico (35 Op. 337). Adding these amounts to the $23,082.- 
000 bonded indebtedness of Porto Rico on June 30, 1927, 
and including therein the proposed issue of $600,000, 
the total outstanding indebtedness of Porto Rico will total 
when these last-mentioned issues have been sold, $26,657,000. 
On June 30, 1927, the aggregate tax valuation of the prop- 
erty of The People of Porto Rico was $338,089,889. Thus 
it appears that the proposed issue will not cause the public 
indebtedness of Porto Rico to exceed 10 per cent of the 
aggregate valuation of its property. 

The form of bond proposed to be issued by the Municipal- 
ity of Ponce, transmitted with your letter, states that the 
bond is to be issued pursuant to the authority of the Act of 
Congress of March 2, 1917, as amended by the Acts of Febru- 
ary 3, 1921, and March 4, 1927, supra, and in accordance 
with the provisions of Act No. 92 of the Legislature of Porto 
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Rico, approved August 22, 1925; that said bonds are to be in 
the denomination of $1,000, with interest at the rate of 414 
per cent per annum, payable semiannually in gold coin of 
the United States on January 1 and July 1 of each year upon 
presentation and surrender of the annexed coupons as they 
severally become due; that both principal and interest are 
to be payable at the United States Treasury, Washington, 
D. C.; that said bonds are to mature as heretofore set out; 
that the good faith of The People of Porto Rico is pledged 
for the payment of interest and principal; and that said 
bonds are to be exempt from taxation by the Government 
of the United States, or by the Government of Porto Rico 
or any political or municipal subdivision thereof, or by any 
State, Territory, or possession, or by any county, municipal- 
ity, or other municipal subdivision of any State, Territory, 
or possession of the United States, or by the District of 
Columbia. It is thus apparent that the form of bond con- 
forms to the statutory requirements. 

My opinion, therefore, is that the proposed bonds of the 
Municipality of Ponce, if and when issued, under the con- 
ditions stated, will be valid obligations of the said Munici- 
pality and of The People of Porto Rico. 

Respectfully, | 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the SECRETARY OF War. 





CITIZENSHIP OF MRS. SOPHIE MAASS—PRESUMPTION OF 
BEXPATRIATION FROM RESIDENCE ABROAD 


Mrs. Sophie Maass, a foreign-born woman who married a citizen of 
the United States and who has resided abroad for more than five 
years and who, within one year after the termination of the marital 
relation, registered as an American citizen before a United States 
eonsul, as provided by section 4 of the Act of March 2, 1907 (34 
Stat. 1229), still remains subject to the presumption of expatriation 

- under section 2 of said Act, and such presumption must be overcome 
to the satisfaction of a diplomatic or consular officer of the United 
States before she would be entitled to the protection afforded by a 
passport. 
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DEPARTMENT OF JUSTICE, 
November 23, 1927. 

Sir: I have the honor to acknowledge your letter of June 
21st, relating to the case of Mrs. Sophie Maass, in which you 
yequest my opinion upon the question “ whether a foreign- 
born woman who has married a citizen of the United States 
and who within one year after the termination of the mari- 
tal relation registered as an American citizen before a United 
States consul, as provided by section 4 of the Act of March 
2, 1907, may subsequently become subject to the presumption 
of expatriation under section 2 of the same Act, or whether 
her status as an American citizen was definitely fixed by 
such registration and has been conserved to her by section 6 
of the Act of September 22, 1922.” 

The Act of March 2, 1907 (34 Stat. 1228), is entitled “ An 
Act In reference to the expatriation of citizens and their 
protection abroad,” and sections 2, 8, and 4 thereof are as 
follows: 

“Sec. 2. That any American citizen shall be deemed to 
have expatriated himself when he has been naturalized in 
any foreign state in conformity with its laws, or when he has 
taken an oath of allegiance to any foreign state. 

“When any naturalized citizen shall have resided for two 
years in the foreign state from which he came, or for five 
years in any other foreign state, it shall be presumed that 
he has ceased to be an American citizen, and the place of his 
general abode shall be deemed his place of residence during 
said years: Provided, however, That such presumption may 
be overcome on the presentation of satisfactory evidence to 
a diplomatic or consular officer of the United States, under 
such rules and regulations as the Department of State may 
prescribe: And provided also, That no American citizen shall 
be allowed to expatriate himself when this country is at war. 

“Sec. 3. That an American woman who marries a for- 
eigner shall take the nationality of her husband. At the 
termination of the marital relation she may resume her 
American citizenship, if abroad, by registering as an Amer- 
ican citizen within one year with a consul of the United 
States, or by returning to reside in the United States, or, if 
residing in the United States at the termination of the mari- 
tal relation, by continuing to reside therein. 
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“Sec. 4. That any foreign woman who acquires American 
citizenship by marriage to an American shall ke assumed to 
retain the same after the termination of the marital rela- 
tion if she continue to reside in the United States, unless 
she makes formal renunciation thereof before a court having 
jurisdiction to naturalize aliens, or if she resides abroad she 
may retain her citizenship by registering as such before a 
United States consul within one year after the termination 
of such marital relation.” 

The words in the last-mentioned section, “ That any for- 
eign woman who acquires American citizenship by marriage 
to an American,” undoubtedly referred to section 1994 of the 
Revised Statutes, which provided that— 

“Any woman who is now or may hereafter be married 
to a citizen of the United States, and who might herself 
be lawfully naturalized, shall be deemed a citizen.” 

The facts of the particular case which has arisen, as 
outlined in the memorandum opinion of the Solicitor of your 
Department, a copy of which accompanied your letter, are 
that Mrs. Maass was born in Germany in 1856; that in 
1887 she married Maass, a native American citizen; that 
she resided in the United States until 1898, from which time 
she has resided in Canada; that on April 18, 1922, her 
husband died; and that on August 1, 1922, she registered at 
the American consulate general, Montreal, with a view to 
retaining. her American citizenship in pursuance of section 
4 of the Act of 1907. She now requests that a passport be 
issued to her. 

The ultimate question is whether Congress intended the 
words “ naturalized citizens,” in section 2, to include foreign- 
born women who have acquired citizenship by marriage, or 
used the expression as including only those naturalized 
citizens who have been naturalized in other ways, such as 
by judicial proceedings under the naturalization laws. 

It is clear that the words “ naturalized citizen ” may prop- 
erly be used to describe a foreign-born woman who has 
acquired citizenship by marriage. 

The Fourteenth Amendment to the Constitution contem- 
plates only two sources of citizenship, birth and naturaliza- 
tion. 
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In 9 Op. 356, at page 359, it was said: 

“What, then, is naturalization? There is no dispute about 
the meaning of it. The derivation of the word alone makes 
it plain. All lexicographers and all jurists define it in one 
way. In its popular, etymological, and legal sense, it signi- 
fies the act of adopting a foreigner and clothing him with all 
the privileges of a native citizen or subject.” 

Naturalization may be effected by judicial proceedings, by 
marriage, by naturalization of a parent, by treaty relating to 
inhabitants of annexed territory, or in other ways provided 
by law. The term “naturalized citizen” is most frequently 
applied to those who are naturalized by application to a court 
under the naturalization laws, but that is because aliens nat- 
uralized in that way greatly outnumber those naturalized 
by other methods and not because the term is inappropriate 
to describe former aliens who have acquired citizenship by 
other than judicial action. 

The word “ naturalization ” has been frequently used in the 
broader sense. In Boyd v. Thayer, 143 U. S. 185, 162, 170, 
the court said: : 

“ Naturalization is the act of adopting a foreigner, and 
clothing him with the privileges of a native citizen, and 
relator’s position is that such adoption has neither been 
sought nor obtained by respondent under the acts of Con- 
gress in that behalf. 

“‘ Congress in the exercise of the power to establish an uni- 
form rule of naturalization has enacted general laws under 
which individuals may be naturalized, but the instances of 
collective naturalization by treaty or by statute are numerous. 

x of 2 * a 

“ Congress having the power to deal with the people of the 
Territories in view of the future States to be formed from 
them, there can be no doubt that in the admission of a State 
a collective naturalization may be effected in accordance with 
the intention of Congress and the people applying for admis- 
sion.” 

In United States v. Wong Kum Ark, 169 U.S. 649, 702, it 
was said: : 

“The Fourteenth Amendment of the Constitution, in the 
declaration that ‘all persons born or naturalized in the 
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United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they 
reside,’ contemplates two sources of citizenship, and two only: 
birth and naturalization. Citizenship by naturalization can 
only be acquired by naturalization under the authority and in 
the forms of law. But citizenship by birth is established by 
the mere fact of birth under the circumstances defined in 
the Constitution. Every person born in the United States, 
and subject to the jurisdiction thereof, becomes at once a 
citizen of the United States, and needs no naturalization. A 
person born out of the jurisdiction of the United States can 
only become a‘citizen by being naturalized, either by treaty, 
as in the case of the annexation of foreign territory; or by 
authority of Congress, exercised either by declaring certain 
classes of persons to be citizens, as in the enactments con- 
ferring citizenship upon foreign-born children of citizens, 
or by enabling foreigners individually to become citizens by 
proceedings in the judicial tribunals, as in the ordinary pro- 
visions of the naturalization acts.” 

In United States v. Kellar, 13 Fed. 82, Mr. Justice Harlan, 
sitting in circuit, dealt with the question whether upon the 
marriage of an alien woman with a naturalized citizen, her 
infant son by an earlier marriage became a citizen. In doing 
so he construed section 2172 of the Revised nanan which 
provided that— 

“The children of persons who have been duly naturalized 
under any law of the United States * * * being under 
the age of 21 years at the time of the naturalization of their 
parents, shall, if dwelling in the United States, be considered 
as citizens thereof * * *.” 

Under this statute the infant son did not become a citizen 
unless its mother, who acquired her citizenship by marriage, 
was to be considered as “duly naturalized” within the 
meaning of the statute. He said (pp. 84-85): 

“'The only doubt which might have arisen as to the appli- 
cation of that section to the present case is whether a 
woman, becoming a citizen, under section 1994, solely in 
virtue of her marriage with a naturalized citizen, can be 
said to have been ‘duly naturalized’ under a law of the 
United States. That doubt, we have seen, is removed by 
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the decision in Helly v. Owen. The marriage of the defend- 
ant’s mother with a naturalized citizen. was made, by the 
statute, an equivalent in respect of citizenship to formal 
naturalization under the acts of Congress. Thenceforward 
she was to be regarded as having been duly naturalized 
under the laws of this country, and her infant son, then 
dwelling in this country, was thereafter to be considered 
not an alien, but as a citizen.” 

In the case of John Haberacker (Moore, International 
Law Digest, Vol. III, p. 473), dealt with in 1890 by Secretary 
of State Blaine, it appeared that John Haberacker, the son 
of alien parents, had come to the United States with his 
widowed mother when 14 years old. His mother then mar- 
ried a citizen of the United States while her son was a minor, 
and the Department of State, in dealing with this case, held 
that Haberacker was a child of a person who had been “ duly 
naturalized under any law of the United States” within 
the meaning of section 2172 of the Revised Statutes, and this 
because his mother had become a citizen under section 1994, 
as the result of marriage. Other cases might be cited to 
show that the Department of State has frequently character- 
ized those who have acquired citizenship through marriage 
as naturalized citizens. See also Leonard v. Grant, 5 Fed. 
11; Krewz v. Behrensmeyer, 125 Ill. 141, 198. 

Section 1994 of the Revised Statutes, which provided that 
any woman married to a citizen of the United States shall 
be deemed a citizen, found its origin in the English statute 
of 7 and 8 Vict., c. 66, sec. 16, 1844, which read: 

“that any woman married, or who shall be married, to a 
natural-born subject or person naturalized shall be deemed 
and taken to be herself naturalized.” 

The legislation we are now dealing with resulted from a 
report on the subject of expatriation and protection abroad 
transmitted to Congress by the Secretary of State. That 
report was prepared by Mr. James Brown Scott, then Solici- 
tor for the Department of State; Mr. David Jayne Hill, then 
minister to the Netherlands; and Mr. Gaillard Hunt, then 
Chief of the Passport Bureau. (House Document 326, 59th 
Cong., 2d sess.) In that report the word “ naturalization ” 
is used to describe not only the act of bestowing citizenship 
on an alien by judicial proceedings under the naturalization 


The Secretary of State. 357 


laws, but the grant of citizenship through marriage to a 
citizen, through naturalization of parents of minors, by 
treaty, by admission of States to the Union, by other. meth- 
ods of collective naturalization, and, indeed, by every known 
method of bestowing citizenship on aliens. Various chapters 
of this report are entitled, “ Naturalization by virtue of the 
marriage relationship,” “ Naturalization by marriage to a 
citizen,” “ Naturalization by treaty,” “ Naturalization by con- 
quest.” 

An endless array of authority might be marshalled to 
support the conclusion that the word “naturalization” is 
properly and generally used to describe the act of making 
a foreign-born woman a citizen of the United States as the 
result of her marriage to a citizen and that the term “ natu- 
ralized citizen” is the proper and, indeed, the only correct 
one to use in describing a citizen made in that way. 

Having established this universal use of these terms in 
the sense stated, by publicists, courts, and legislatures, it 
remains to consider whether Congress intended to use the 
term “naturalized citizen ” in this statute in a more limited 
sense. 

First, it may be noted that the legislation resulted from 
the report above referred to, transmitted to Congress by the 
Secretary of State. As the report repeatedly uses the word 
“ naturalization ” as describing the acquisition of citizenship 
through marriage and repeatedly uses the words “ natural- 
ized citizen” to describe one who acquires citizenship by 
marriage, Congress, having that report before it, must have 
known the usual meaning of these words and must have 
realized that the term “naturalized citizen,” if used in 
legislation, would be understood as including one naturalized 
by marriage. 

Furthermore, to exclude from the application of section 2 
foreign-born women who have acquired citizenship by mar- 
riage would, in part, defeat the purpose of this statute, which 
was to authorize the State Department to refuse protection 
to naturalized citizens who remain abroad and apparently 
have no intention of returning or assuming the obligations 
of citizenship. (28 Op. 504.) In applying section 2 there 
is no reason whatever to make a distinction between those 
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naturalized by marriage and those naturalized by judicial 
process or in other ways. There is more, rather than less, 
reason for raising a presumption of abandonment of citizen- 
ship in the case of a foreign-born woman who has acquired 
citizenship by marriage than in the case of a former alien 
who has acquired citizenship by application for it under the 
naturalization laws. Acquisition of citizenship by marriage 
to a citizen is an incident of marriage and not ordinarily one 
of its objects, and an alien who has shown enough interest 
in the acquisition of citizenship to apply to a court for natu- 
ralization may be presumed to have more interest in retain- 
ing it. If section 2 were construed to exclude foreign-born 
women who have acquired citizenship by marriage, such a 
person, on becoming a widow and making the declaration 
provided for in section 4, could remain indefinitely abroad 
and still claim the benefits of citizenship, while a former 
alien naturalized by judicial proceedings or otherwise would 
under similar conditions be required to negative the infer- 
ence of abandonment to the satisfaction of diplomatic or 
consular officers. Such a result is directly opposed to the 
purpose of the Act, and such a construction would give the 
woman a more fixed and permanent kind of citizenship than 
that of her husband, through whose citizenship hers was 
derived. Instead of giving foreign-born women who have 
acquired citizenship by marriage preferential treatment, we 
think Congress has, on the contrary, proceeded on the theory 
that more rigid proof of their intention to retain citizenship 
after termination of the marital relation should be required 
than in the case of citizens naturalized in other ways. The 
provision in section 4 that such women may retain their 
citizenship if residing abroad by registering within a year 
after termination of the marital relation, instead of being a 
method of permanently establishing the right of citizenship 
for such women, was intended to provide them with a means 
of avoiding an immediate presumption that they intended to 
abandon citizenship. To quote from the opinion of your 
solicitor : 

“Long before the passage of the Act of 1907, however, 
experience had amply demonstrated the tenuous character of 
citizenship thus acquired, and had shown that frequently 
with the severance of the marital relations, particularly in 
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caces of foreign residence, the last vestige of interest in things 
American disappeared, and there was no longer any very 
good reason for regarding as still suvsisting the more or less 
artificial relationship of state and national.” 

While it had been held that the termination of the marital 
relation did not zpso facto terminate citizenship acquired by 
marriage (Leonard v. Grant, 5 Fed. 11), there had been, prior 
to the enactment of this statute, as disclosed by the report in 
question and other available material, a disposition on the 
part of governments to indulge an immediate presump- 
tion of an intention to abandon citizenship, on the part of a 
foreign-born woman who had acquired her citizenship by 
marriage and who continued after termination of the marital* 
relation to reside in the country of her birth, and the pur- 
pose of the provision in section 4 may well have been to pro- 
vide such women with a means of preventing such a presump- 
tion being promptly raised against them, but to leave them 
still subject to the ordinary rule applicable to all naturalized 
citizens under section 2, to the effect that the presumption 
would arise against them if they remained in their native 
countries for more than two years or in other foreign coun- 
tries for more than five years. 

To hold that section 4 is the only provision that need be 
regarded in the case of such women is also to disregard the 
rule that all provisions of a statute must be considered 
together and harmonized if possible. 

The decision in Mackenzie v. Hare, 239 U. S. 299, has no 
bearing on this case. What the court said there related only 
to that part of section 3 which provided that “an American 
woman who marries a foreigner shall take the nationality of 
her husband.” It was not suggested that any other section of 
the Act was applicable. 

Section 6 of the Act of September 22, 1922 (c. 411, 42 
Stat. 1021), repeals section 1994 of the Revised Statutes 
and section 4 of the Act of 1907, and in doing so states that 
such repeal “ shall not terminate citizenship acquired ” under 
section 1994 or “ retained ” under section 4 of the Act of 1907. 
It is suggested that this recognized that citizenship was 
retained indefinitely by compliance with section 4 without 
regard to section 2. While such an argument finds some 
basis in its language, too much, I believe, is claimed for 


360 Philippine Islands—Legality of Bond Issue. 


the repealing statute. It is no doubt true that sections 2 
and 4 overlap to some extent and that the language of the 
two scctions was not chosen with care to make them fit 
into each other, but no argument based on these considera- 
tions or on the language of the Act of September 22, 1922, 
is persuasive enough in my opinion to justify an interpreta- 
tion which rejects the universal meaning of the term 
“naturalized citizen” and operates to.defeat, in part, the 
purpose of the law, as disclosed by its provisions and by 
the conditions which led up to its passage. 

I am therefore of the opinion that the conclusion reached 
by the Solicitor of the Department of State is right, and, 
notwithstanding Mrs. Maass complied witn the provisions of 
section 4, she still remains subject to the operation of section 
2 of the Act and that the presumption there created must be 
overcome to the satisfaction of a diplomatic and consular 
officer of the United States, as therein provided, before she 
would be entitled to the protection afforded by a passport. 

Respectfully, 
JOHN G. SARGENT. 

To the Secretary or STATE. 





PHILIPPINE ISLANDS—LEGALITY OF BOND ISSUE 


The proposed issue by the Government of the Philippine Islands of 
bonds aggregating $1,516,000, the proceeds from the sale of which 
are to be used in purchasing an equivalent amount of securities to 
be issued by the various Provinces and municipalities of the islands, 
being authorized by the Philippine Legislature and being within the 
limitation of indebtedness prescribed by Congress, said bonds, when 
issued in the form and under the conditions herein stuted, will con- 
stitute valid obligations of the Government of the Philippine Islands. 


DEPARTMENT OF JUSTICE, 
November 23, 1927. 
Sir: I have the — to acknowledge receipt of your letter 
dated October 13, 1927, requesting my opinion as to the 
legality of a proposed issue, by the government of the Philip- 
pine Islands, of bonds having a face value of $1,516,000, 
the proceeds from the sale of which are to be used in pur- 
chasing an equivalent amount of securities to be issued by 
various Provinces and municipalities of the islands. 
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You have determined that bonds amounting to $1,405,000, 
to be known as “ Philippine Islands 414% Collateral Loan 
of 1927 (due 1957), Provincial,” shall be dated July 1, 1927; 
that they shall be in coupon form, in the denomination of 
$1,000 each; that they shall bear interest at the rate of 
414 per cent per annum, payable semiannually on January 1 
and July 1, of each year; and that they shall mature in 30 
years from the date of issue. 

You have further determined that bonds amounting to 
$111,000, to be known as “Philippine Islands 414% Col- 
lateral Loan of 1927 (1937-1957), Camarines Sur,” shall be 
dated August 1, 1927; that they shall be in coupon form, in 
the denomination of $1,000 each; that they shall bear interest 
at the rate of 414 per cent per annum, payable semiannually 
on February 1 and August 1, of each year; that they shall 
be redeemable at par at the pleasure of the Philippine gov- 
ernment on August 1, 1937, or on any subsequent interest- 
payment date; and that they shall be due and payable on 
August 1, 1957. 

Both principal and interest are payable at the Treasury 
of the United States, in gold coin of the present standard 
value, and the bonds are stated to be exempt from taxation 
by the Government of the United States, or by the govern- 
ment of the Philippine Islands or of any political or munici- 
pal subdivision thereof, or by any State, or by any county, 
municipality, or other municipal subdivision of any State 
or Territory of the United States, or by the District of 
Columbia. | | 

The authority for the proposed issues is found in section 
11, Act of August 29, 1916 (c. 416, 39 Stat. 545, 548), as 
amended by the Act of May 31, 1922 (c. 203, 42 Stat. 598, 
599): 

“Where necessary to anticipate taxes and revenues, bonds 
and other obligations may be issued by the Philippine gov- 
ernment or any provincial or municipal government therein, 
as may be provided by law and to protect the public credit: 
Provided, however, That the entire indebtedness of the 
Philippine government created by the authority conferred 
herein, exclusive of those obligations known as friar land 
bonds, shall not exceed at any one time 10 per centum of the 
aggregate tax valuation of its property, nor that of the city 
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of Manila 10 per centum of the aggregate tax valuation of 
its property, nor that of any Province or municipality, a 
sum in excess of 7 per centum of the aggregate tax valuation 
of its property at any one time. In computing the indebted- 
ness of the Philippine Government, bonds not to exceed 
$10,000,000 in amount, issued by that Government, secured 
by an equivalent amount of bonds issued by the Provinces or 
municipalities thereof, shall not be counted.” | 

The provision respecting exemption from taxation is in 
accordance with, and follows the language of, section 1, 
Act of February 6, 1905 (c. 453, 33 Stat. 689). 

Act No. 3278 of the Philippine Legislature, approved 
November 30, 1926, authorized the Province of Ilocos Sur 
to negotiate a loan of 260,000 pesos for reconstruction of 
the provincial capitol and a high-school building in Vigan, 
and authorizes the mun‘cipality of Vigan to negotiate a loan 
of 90,000 pesos for sewer construction. The Governor Gen- 
eral of the Philippine Islands is empowered, in the name 
and in behalf of the Province and the municipality, to issue 
the necessary bonds. 

The Secretary of War is authorized to issue, in the name 
and in behalf of the government of the Philippine Islands, 
bonds of the face value of $175,000, United States currency, 
for a term of 30 years, secured by the aforesaid municipal 
and provincial issues, and to determine their form, the rate 
of interest, and the dates for payment thereof. They may 
be coupon or registered, convertible, in the discretion of the 
Secretary, into either form, and shall be registered (if of 
that type) in the Treasury of the United States, where the 
principal and interest shall be payable in gold coin of the 
United States. The Secretary may sell them upon such 
terms and conditions as in his judgment are most favorable 
and shall deposit the proceeds with an authorized depository 
to the credit of the treasurer of the Philippine Islands. 

The latter bonds are to be secured by, and their proceeds 
are to be used in purchasing, the provincial and municipal 
issues. Ultimately the net amount thus realized is directed 
to be applied by the insular treasurer to the payment of the 
outstanding indebtedness of the Province and municipality 
with the Philippine government and the balance credited to 
a fund from which withdrawals shall be made only for the 
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purposes set forth above. Other sections of the Act create 
a sinking fund, provide for reimbursement of the insular 
government by the Province and municipality, and contain 
miscellaneous provisions chiefly administrative in character. 

Five substantially similar Acts authorize loans to be nego- 
tiated by other Provinces and municipalities. Their gen- 
eral provisions and any material variations from the forego- 
ing are indicated below: 

Act No. 3279, approved November 30, 1926; Province of 
Tarlac, 342,000 pesos, for construction of bridges and re- 
imbursement of the Philippine government; insular bonds, 
to be secured by provincial issue, $171,500; rate of interest 
not to exceed 514 per centum per annum. 

Act No. 3280, approved November 30, 1926: Province of 
Camarines Sur, 160,000 pesos, for waterworks and reim- 
bursement of the Philippine government; municipality of 
Naga, 37,500 pesos, for waterworks and reimbursement of 
the Philippine government; municipality of Magarao, 
15,000 pesos, for waterworks; municipality of Canaman, 
3,JU0 pesos, for waterworks; municipality of Camaligan, 
5,000 pesos, for waterworks; insular bonds, to be secured by 
provincial and municipal issues, $111,250, for a term of 30 
years, redeemable after 10 years, in the discretion of the 
insular government. 

Act No. 3282, approved November 30, 1926: Province of 
Pampanga, 955,000 pesos, for hospital, high-school building 
and grounds, and concrete roads; insular bonds, to be se- 
cured by provincial issues, $477,500; rate of interest not to 
exceed 514 per centum per annum. 

Act No. 3329, approved December 7, 1926: Province of 
Nueva Ecija, 690,000 pesos, for construction of a bridge and 
reimbursement of the Philippine government; insular bonds, 
to be secured by provincial issue, $345,000; rate of interest 
not to exceed 5 per centum per annum. 

Act No. 3331, approved December 7, 1926: Province of 
Bulacan, 474,000 pesos, for construction of provincial capi- 
tol, hospital building, additional rooms for high school, and 
bridges, and reimbursement of the Philippine government; 
the remainder, if any, to be applied for other permanent 
improvements; insular bonds, to be secured by provincial 
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issue, $237,000; rate of interest not to exceed 514 per centum 
per annum. 

It appears from the documents submitted by you that 
outstanding Philippine government obligations secured by 
corresponding issues of its constituent Provinces and munici- 
palities, aggregate $4,884,500, and that there will be issued 
shortly an additional amount of $98,000, respecting which 
I gave you my opinion on September 18, 1927. (85 Op. 300.) 
The increase now proposed will leave the total amount well 
within the limit of $10,000,000 placed by Congress. 

It further appears that the aggregate tax valuation of 
property in each of the above Provinces and municipalities, 
the amount of their outstanding obligations, and the part 
thereof which will be reimbursed to the insular government 
under local statutes are as indicated below: 


Reim- 
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The existing indebtedness, when increased by the amount 
of the loans now proposed, will in no instance exceed the 
prescribed limitation of 7 per centum of the aggregate tax 
valuation thus stated. 

The attorney general of the Philippine Islands has given 
his opinion that all conditions precedent to the issuance of 
the proposed securities of the various Provinces and mu- 
nicipalities have been complied with and that they will 
constitute valid obligations of those Provinces and munici- 
palities. The Judge Advocate General of the Army holds, 
in his opinion of October 10, 1927, that the proposed insular 
bonds, in the form and under the conditions herein stated, 
will be in accordance with the law and that they will consti- 
tute valid and binding obligations of the government of the 
Philippine Islands. 
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While neither you nor the Judge Advocate General men- 
tion it, you have apparently taken cognizance of what seems 
to be an error in Act No. 3279. It authorizes the Province 
of Tarlac to negotiate a loan of 342,000 pesos. A peso being 
valued at 50 cents, this amounts to $171,000; yet the Act 
purports to authorize insular bonds of a face value of 
$171,500. The lower amount must be taken as the limit of 
your authority, and seemingly you have so concluded. 

Thus the total amount of insular bonds properly author- 
ized by the local Acts above stated is $1,516,750. Since you 
have elected, under the discretion vested in you, to issue them 
in denominations of $1,000 each, it is, as you have deter- 
mined, necessary to issue a total of only $1,516,000. 

I have examined the draft submitted with your letter, 
showing the proposed form of the bonds, and find that it 
differs in no material aspect from Philippine government 
securities which I have approved from time to time in the 
past for similar purposes and under circumstances not unlike 
those here presented. Since my opinion of September 13, 
1927, supra, there has been no change in the applicable 
legislation. 

I am of opinion that the law has been complied with in all 
particulars and that the details which have not been defi- 
nitely prescribed by statute have been properly determined 
by you in the exercise of a discretion lawfully conferred. 
Among the latter details I include the placing on the bonds 
of the name of Leonard Wood, Governor General on July 1, 
1927, and August 1, 1927, the proposed dates of issue, but 
since deceased. I concur in the view of the Judge Advocate 
General that the name of the Governor General is not essen- 
tial to the validity of the bonds and that your placing it 
thereon is a matter entirely within your discretion. 

I have the honor, therefore, to advise you that, accepting 
as true the facts as they have been represented, the bonds 
which you propose to issue, in the form and under the condi- 
tions stated, will, in my opinion. constitute valid obligations 
of the government of the Philippine Islands. 

Respectfully, 
JOHN G. SARGENT. 

To the SecreTaRy oF WAR. a 
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CARE OF INSANE CONVICT AFTER EXPIRATION OF TERM 
OF IMPRISONMENT 


Bessie Gregory, a resident of the State of North Carolina, who, hav- 
ing become insane while serving a sentence for vivlating a law of 
the United States but whose term of imprisonment has expired, is 
no longer a proper charge for the Federal Government and, as soon 
as practicable, she should be returned to the State of North Caro- 
lina for care and maintenance in a State institution. 


DEPARTMENT OF JUSTICE, 
November 30, 1927. 

Sir: I have the honor to acknowledge the receipt of your 
letter of October 8, 1927, in which you request my opinion 
concerning whether one Bessie Gregory, a resident of the 
State of North Carolina, who, having become insane while 
serving a sentence for violating a law of the United States, 
was transferred from prison to St. Elizabeths Hospital, 
where she continues to remain although her term of im- 
prisonment has expired, is a proper charge for the Federal 
Government and should have the privilege of treatment in 
said hospital during the continuance of her mental disorder 
or whether she has ceased to be properly chargeable to 
Federal maintenance and should be returned to the State 
of North Carolina for care and maintenance in a State 
institution. 

Receipt is also acknowledged of your letter of October 
22, 1927, inclosing a copy of an opinion on this question by 
the solicitor of your Department, requested in my letter of 
October 11, 1927. 

By letter of January 27, 1913, to the Secretary of the 
Interior Attorney General Wickersham made the following 
request : 

“Under the provisions of section 1, chapter 465, Supple- 
ment to the Revised Statutes, as amended by the Act ap- 
proved August 7, 1882, 22 Stats. L. p. 330, I have the honor 
to request that you will authorize the transfer to the Gov- 
ernment Hospital for the Insane at Washington, D. C., of 
Bessie Gregory, a United States prisoner, convicted in the 
Eastern District of North Carolina of post office robbery 
and centenced on December 2, 1910, to a term of imprison- 
ment of three years in the Kansas State penitentiary at 
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Lansing, Kans., who has become and is now insane, as will 
appear from the inclosed certificates of Doctors Goddard 
and Axford.” 

The opinion of your solicitor states that the authority 
for this requested transfer was communicated to the superin- 
tendent of St. Elizabeths Hospital by the Assistant Secre- 
tary of the Interior on February 3, 1918, and that said 
patient was transferred on March 27, 1918. 

The transfer was made in accordance with the following 
provisions of section 1 of the Act of June 23, 1874 (18 Stat. 
251), as amended by the Act of August 7, 1882 (22 Stat. 
302, 330): 

* That upon the application of the Attorney General the 
Secretary of the Interior be, and he is hereby, authorized 
and directed to transfer to the Government Hospital for the 
Insane in the District of Columbia all persons who, having 
been charged with offenses against the United States, are in 
the actual custody of its officers, and all persons who have 
been or shall be convicted of any offense in a court of the 
United States and are imprisoned in any State prison or 
penitentiary of any State or Territory, and who during the 
term of their imprisonment have or shall become and be 
insane.” | 

This Act was considered by Attorney General Gregory in 
30 Opinions Attorney General, 569. In that opinion, after 
quoting section 1, he said (p. 571): 

“The purpose of the Act of 1882, supra, was to secure 
proper treatment for insane prisoners ‘during the term of 
their imprisonment —not to prolong that imprisonment. 
The word ‘term’ must be held to mean the period during 
which a prisoner could be lawfully held in confinement be- 
cause of the criminal charge or sentence. Longer detention 
could only be justified here because of alleged insanity; but 
detention for insanity must be pursuant to law, which law 
must provide for notice and proper hearing on that issue. 
Simon v. Craft, 182 U. S. 427. The above statute does not 
pretend to provide for any such hearing. It only authorizes 
a ‘transfer’; 1. e., a change of the place of lawful custody.” 

The rule announced was that the provisions of section 1 
of the Act of June 23, 1874, as amended by the Act of 
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August 7, 1882, did not authorize the retention of an insane 
convict in St. Elizabeths Hospital after the convict’s term 
of sentence had expired. 

Section 2 of said Act provides that where such insane con- 
vict can not be committed to the insane asylum (St. Eliza- 
beths Hospital), or if the Attorney General for other rea- 
sons is of opinion that such insane person should he placed 
in a State insane asylum rather than in said District asylum, 
then the Attorney General may contract with a State insti- 
tution for the care and custody of the insane convict, at the 
expense of the United States, but it is expressly provided 
in such case that no contract shall be made or compensation 
paid for the care of such insane persons beyond their respec- 
tive terms of imprisonment. 

While the latter plan was not adopted in this case, never- 
theless, the restriction mentioned indicates an intention on 
the part of Congress to provide for the care of the insane 
convict only during the term of imprisonment. 

There are other enactments 2n part materia which indicate 
the general purpose of Congress to relieve the Government 
of the care of insane persons who have been temporarily 
cared for in the said institution and to have them returned 
to their respective places of residence when the obligations 
of the Government no longer obtain. The Act of January 
31, 1899 (80 Stat. 811), makes it the duty of the Commis- 
sioners of the District of Columbia to return to their places 
of residence or to their friends indigent insane persons not 
residing in the District at the time of their commitment for 
temporary care. The Act of June 12, 1917 (40 Stat. 105, 
179), authorizes the transfer to St. Elizabeths Hospital of 
all American citizens legally adjudged insane in the Panama 
Canal Zone whose legal residence it has been impossible to 
establish, but upon ascertainment of the legal residence it 
is the duty of the superintendent to return such persons to 
their respective places of residence. 

Further, the Act of March 3, 1925 (438 Stat. 1141, 1182), 
entitled, “An Act making appropriations for the Department 
of the Interior for the fiscal year ending June 30, 1926, and 
for other purposes,” under the heading “St. Elizabeths 
Hospital,” contained the following provision: 
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“ $910,000 * * *: Provided, That so much of this sum 
as may be required shall be available for all necessary ex- 
penses in ascertaining the residence of inmates who are not 
or who cease to be properly chargeable to Federal main- 
tenance in the institution and in returning them to such 
places of residence.” 

This provision, with differences in the moneys appropri- 
ated, was reenacted in the Appropriation Acts for the 
Interior Department for the fiscal years ending June 30, 
1927 (44 Stat. 494), and June 30, 1928 (44 Stat. 970). 

While the provision does not define the classes of persons 
“who are not or who cease to be properly chargeable to 
Federal maintenance,” an examination into its legislative 
history clearly indicates that Congress intended it to include 
insane convicts whose terms of sentence have expired. 
(Hearings, Interior Department appropriation bill, 1927, 
69th Cong., Ist sess., p. 963.) 

Moreover, since Congress began inserting this provision 
in the Annual Interior Department Appropriation Acts, 
the latter Department, whenever it has been able definitely 
to establish the residence of an insane convict in a particular 
State, has returned the insane convict to his residence. 
While not many of these have been returned (Hearings, 
Interior Department appropriation bill, 1928, 69th Cong., 
Yd sess., p. 1075), nevertheless, the fact that some of them 
have been returned indicates that the Executive Depart- 
ment of the Government charged with the execution of this 
provision has interpreted it as including the class of insane 
convicts whose terms of sentence have expired. 

It is my opinion, therefore, that Bessie Gregory, now 
that her term of sentence has expired, is no longer a proper 
charge for the Federal Government and, as soon as prac- 
ticable, should be returned to the State of North Carolina 
for care and maintenance in a State institution. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF THE INTERIOR. 
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LIABILITY OF NAVAL DISBURSING OFFICERS FOR UNAU- 
THORIZED PAYMENTS OF DEPENDENCY ALLOWANCES 


If disbursing officers of the Navy who have been entrusted with the 
care of public funds have failed to properly account for those funds, 
their compensgtion may be withheld under the authority of section 
1766 of the Revised Statutes. 

It must be determined in each particular case whether the disbursing 
officer has failed to properly account for the funds entrusted to his 
care, and whether the disbursements by him have been made under 
such circumstances as to make him liable to the United States. 

The information furnished with the present submission is not com- 
plete enough to afford a basis for an opinion as to whether the 
officers who received the dependency allowances were entitled to 
them, or, in one of the cases, as to whether the disbursing officer 
made the payment under such circumstances as to render himself 
chargeable for improper disposition of the funds entrusted to his 
care. 

As a result of the conclusion reached in the adjudicated cases and of 
the construction here placed on section 1766 of the Revised Stat- 
utes, it may sometimes be that a naval officer who has received 
dependency allowances to which he was not entitled continues to 
receive his pay, while the pay of the disbursing officer who made 
the improper payment is withheld. 


DEPARTMENT OF JUSTICE, 
December 1, 1927. 


Sir: Under date of October 18, 1927, you asked my opinion 
as to the applicability of section 1766 of the Revised Statutes 
(U.S. C., Title 5, sec. 82) to disbursing officers of the Navy 
in cases where they have paid dependency allowances to 
naval officers, and as to whether, if the naval officers who 
received such allowances were not entitled to them, the pay 
of the disbursing officers may be withheld to cover the 
amount so disbursed. 

The statute is as follows: 

“No money shall be paid to any person for his compensa- 
tion who Is in arrears to the United States, until he has ac- 
counted for and paid into the Treasury all sums for which he 
may be liable. In all cases where the pay or salary of any 
person is withheld in pursuance of this section, the General 
Accounting Office, if required to do so by the party, his agent 
or attorney, shall report forthwith to the Solicitor of the 
Treasury the balance due; and the solicitor shall, within 
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sixty days thereafter, order suit to be commenced against 
such delinquent and his sureties.” 

You mention the cases of two naval disbursing officers 
whose pay the accounting officers have directed to be with- 
held on the claim that they paid dependency allowances to 


officers of the Navy who were not lawfully entitled to them. ~ 


Your letter of submission refers to a memorandum written 
by the Solicitor General when dealing with the question 
whether appeal should be taken from certain decisions in 
what are known as the Naval Paymaster Cases. It was there 
stated that although the United States has the right, if it 
chooses to assert it, to withhold the pay of its officers to the 
extent necessary to cover claims of the United States against 
such officers, it rests with Congress to determine whether and 
under what conditions that right shall be exercised, and that 
in the absence of specific authority granted by statute to some 
officer it is not to be assumed that Congress has intended that 
such a right shall be exercised in its behalf. 

The case of McCarl v. Cox, 8 F. (2d) 669, Court of Appeals 
of the District of Columbia (certiorari denied Mar. 15, 1926), 
was one of the group of cases then under consideration. In 
none of them was the Government’s claim against the officer 
based on any failure to properly account for public funds 
entrusted to his care. In the discussion of these cases, section 
1766, R. S., was mentioned, and it was stated that Congress 
has there provided that compensation shall be withheld from 
those officers who have failed to properly account for public 
funds entrusted to their care. The question you submit, as 
I understand it. is whether section 1766, R. S., should be 
so construed. 

It was so construed by Attorney General Moody. (26 Op. 
81.) In the often-cited case of Gratiot v. United States, 15 
Peters 336, it appears that Gratiot was charged with failing 
to properly account for public funds entrusted to him to 
build forts and the application of his salary to satisfy the 
claim of the United States was approved. 

In my opinion if disbursing officers of the Navy who have 
been entrusted with the care of public funds have failed to 
properly account for those funds, their compensation may be 
withheld under the authority of section 1766, R. S. 
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There is a statute (Act of July 16, 1892; c. 195, 27 Stat. 
177; U.S. C. Title 10, sec. 877) which reads as follows: 

“The pay of officers of the Army may be withheld under 
section seventeen hundred and sixty-six of the Revised Stat- 
utes on account of an indebtedness to the United States ad- 
mitted or shown by the judgment of a court, but not other- 
wise unless upon a special order issued according to the 
discretion of the Secretary of War.” 

This statute applies only to officers of the Army, and I 
have found no similar statute requiring an order of the . 
Secretary of the Navy as a condition precedent to with- 
holding the pay of naval officers who have failed to properly 
account for public funds entrusted to their care. There is a 
provision found in the Act of July 11, 1919 (c. 9, 41 Stat. 
132; U.S. C. Title 31, sec. 105), which authorizes the Secre- 
tary of the Navy under certain conditions to grant relief 
to naval disbursing officers chargeable with public funds, 
but it does not appear that this statute has been invoked in 
the present case. 

Of course, it remains to determine in each particular case 
whether the disbursing officer has failed to properly account 
for the funds entrusted to his care, and whether the disburse- 
ments by him have been made under such circumstances as to 
make him liable to the United States. It seems to have been 
recognized that a disbursing officer is lable if he makes an 
unauthorized payment based upon an erroneous interpreta- 
tion of the law. (See 2 Comp. Gen. 519, 5 Comp. Gen. 727; 
6 Comp. Gen. 183; 7 Comp. Gen. 64; 20 Op. 24.) The ques- 
tion whether a disbursing officer is liable for disbursements 
made in good faith under mistake of fact has been dealt 
with in 1 Comp. Gen. 739; 8 Comp. Gen. 358; 4 Comp. Gen. 
991; 17 Op. 603; 17 Op. 425; United States v. Butler, 114 
Fed. 582; 30 Op. 376. 

The information furnished with your submission is not 
complete enough to afford a basis for an opinion as to 
whether the officers who received the dependency allowances 
were entitled to them, or, in one of the cases, as to whether 
the disbursing officer made the payment under such circum- 
stances as to render himself chargeable for improper dis- 
position of the funds entrusted to his care. In the case of the 
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disbursing officer who paid a dependency allowance to him- 
self you should have no difficulty, as the only question is 
whether he was entitled to the allowance. As a disbursing 
officer he was, of course, chargeable with knowledge of all 
the facts on which rested his own claim for a dependency 
allowance. As to the other case, where the disbursing officer 
paid a dependency allowance to another, different considera- 
tions may be presented, and your letter of submission does 
not seem to call for an opinion on that aspect of the case, 
but only as to the general applicability of section 1766, R. S., 
to cases of that class. 

As a result of the conclusion reached in McCarl v. Coz, 
supra, and other similar cases, and of the construction here 
placed on section 1766, R. S., it may sometimes be that an 
officer who has received allowances to which he was not 
entitled continues to receive his pay, while the pay of the 
disbursing officer who made the improper payment is with- 
held. There is, of course, an element of unfairness to the 
disbursing officer in this discrimination. Its presence merely 
emphasizes the need of suitable legislation dealing with the 
subject of withholding pay of public officials to cover just 
and well-founded claims asserted against them by the United 
States and allowing such deductions from their pay under 
suitable restrictions so as not to deprive them of the means 
of subsistence or impair their efficiency as public servants. 

Respectfully, 
JOHN G. SARGENT. 

To the SEcRETARY OF THE Navy. 


MOUNT RAINIER NATIONAL PARK—GOVERNMENT’S CON- 
SENT FOR LESSEE TO MORTGAGE ITS FRANCHISES, ETC. 


The Secretary of the Interior has power under existing legislation to 
consent on behalf of the United States to the making of encum- 
brances by the Rainier National Park Co. upon property and fran- 
chises which it may construct and acquire under and pursuant to 
a certain contract between it and the United States for the furnish- 
ing of hotel and other accommodations and service for tourists and 
others in Mount Rainier National Park. 
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DEPARTMENT OF JUSTICE, 
December 21, 1927. 


Sir: Receipt is acknowledged of the letter of the Assist- 
ant Secretary dated October 19, 1927, in which my opinion 
is requested relative to the right of the Secretary of the In- 
terior to consent to the placing of mortgages by the Rainier 
National Park Co. upon the franchises and privileges and 
property it will acquire under a contract between it and the 
United States for the furnishing of hotel and other accom- 
modations and service for tourists and others in Mount 
Rainier National Park. With the request is a draft of a 
proposed contract. 

The question arises because the Act of June 4, 1906, c. 
2570, 34 Stat. 207, and the Act of June 23, 1913, c. 3, 38 
Stat. 49, specifically authorized lessees holding similar rights 
and property in the Yellowstone National Park and in the 
Yosemite National Park to mortgage their property and 
franchises, and it is suggested that, as Congress has ex- 
pressly granted such permission in two instances, it may 
have intended to withhold permission to such lessees in 
Mount Rainier National Park. 

We are not concerned with the question whether the 
Rainier National Park Co. has corporate power under its 
charter and the law of its creation to execute mortgages on 
its property to secure its indebtedness. Your inquiry re- 
lates only to the question whether the Acts of Congress 
allow the Secretary of the Interior to give the consent of 
the United States to such encumbrances. The making of 
such encumbrances would not affect the interests of the 
United States in any way, unless through default in the per- 
formance of their conditions the property and franchises of 
the lessee passed into the possession of a receiver or an in- 
voluntary assignment resulted through a foreclosure sale, 
and the ultimate question is whether the Secretary of the 
Interior may consent to a transaction by the lessee which 
may result in such an assignment or transfer of the prop- 
erty and franchises of the lessee. 

The National Park Service Act of August 25, 1916, 39 
Stat. 535, places the several national parks under the gen- 
eral control of the Secretary of the Interior. Section 3 
reads: 
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“ That the Secretary of the Interior shall make and pub- 
lish such rules and regulations as he may deem necessary 
or proper for the use and management of the parks, monu- 
ments, and reservations under the jurisdiction of the Na- 
tional Park Service. * * * He may also upon terms 
and conditions to be fixed by him sell or dispose of timber 
in those cases. * * * Hemay also grant privileges, leases, 
and permits for the use of land for the accommodation of visi- 
tors in the various parks, monuments, or other reservations 
herein provided for, but for periods not exceeding twenty 
years; * * *” 

It will be noted that the Secretary of the Interior is 
granted broad powers and no effort 1s made to restrict or 
circumscribe the leases and permits to be issued by him, 
excepting by the 20-year limitation. 

Mount Rainier National Park was established by the Act 
of March 2, 1899, 30 Stat. 993, section 2 of which provides: 

“That said‘public park shall be under the exclusive con- 
trol of the Secretary of the Interior, whose duty it shall be 
to make and publish, as soon as practicable, such rules and 
regulations as he may deem necessary or proper for the 
care and management of the same. * * * And through 
the lands of the Pacific Forest Reserve adjoining said park 
rights of way are hereby granted, under such restrictions 
and regulations as the Secretary of the Interior may estab- 
lish, to any railway or tramway company or companies, 
through the lands of said Pacific Forest Reserve and also 
into said park hereby created, for the purpose of building, 
constructing, and operating a railway, constructing and op- 
erating a railway or tramway line or lines, through said 
lands, also into said park.” 

This statute, as well as the general National Park Act, 
grants to the Secretary of the Interior the right to make 
rules and regulations for the government of the park, pro- 
vides for the exclusive control by the Secretary of the 
Interior and makes it his duty to publish such rules and 
regulations as he deems necessary. 

We find nothing in these statutes, or in any other pro- 
vision of the law, which forbids the Secretary of the Inte- 
rior from consenting to a transfer or assignment of the 
property and interest of a lessee, and there seems to be no 


———— 





376 Mount Rainier National Park. 


restriction on the power of the Secretary to consent to an 
encumbrance which may ultimately result in such a trans- 
fer. My attention has not been called to any general regu- 
lation adopted by the Secretary of the Interior forbidding 
such transfers or which would have to be modified in order 
to permit the giving of the consent in this particular case. 
Unless otherwise limited, the giving of general consent to 
the execution of encumbrances allows the transfer of the 
property and interest of the lessee to pass to any person who 
may become the purchaser by foreclosure sale; but if there 
is any reason to restrict this it is a matter which may be 
provided for by the Secretary of the Interior. The fact 
that Congress has expressly granted such permission in the 
legislation relating to the Yellowstone National Park and 
the Yosemite National Park does not raise an inference that 
it intended to forbid such encumbrances with respect to 
lessees in the Mount Rainer National Park. That legisla- 
tion indicates that Congress has no objection: on principle 
to the mortgaging of such property and franchises, and 
that, although it dealt with the matter specifically in these 
two instances, it has left the matter to the discretion of the 
Secretary of the Interior as far as Mount Rainier National 
Park is concerned. 

It is proper for the Secretary of the Interior, in the 
exercise of his control over this park, to prescribe the con- 
ditions under which encumbrances by lessees will be per- 
mitted, and it is desirable both from the standpoint of the 
United States and that of the lessee to have this consent 
and its limitation incorporated in the lease or contract under 
which the property and franchises are acquired. The exact 
form which such provision should take is a matter of admin- 
istrative detail to be dealt with in your Department and 
with the assistance and advice of your solicitor, but there 
are some suggestions as to the form of the proposed agree- 
ment contained in the file which I may appropriately make. 

It may be desirable that there be a single ownership of 
all the property and franchises related to this contract and 
that any mortgage should for that reason cover all of the 
property and franchises, and that any division of owner- 
ship which may result from a foreclosure sale in separate 
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parcels will be ground for cancellation of the contract by the 
United States. . If that be the purpose, the contract should 
expressly state it. 

In the proposed form there is a provision that the Sec- 
retary of the Interior shall give notice to the mortgagee of 
default in the performance of the contract by the lessee, with 
the provision that in such case the mortgagee shall be en- 
titled, if it so elect, to make good such default before a 
forfeiture is declared. This seems to contemplate that al- 
though the lessee may have been in default, entitling the 
United States to an immediate cancellation, the mortgagee 
is to have some further time after notice in which to remove 
the default, but the proposed form does not specify the time 
within which the mortgagee must act, and such a provision, 
unless more specific, may open the doors to misunderstanding 
and litigation respecting the right of the mortgagee to 
remedy a breach of the lease by the mortgagor. I think the 
proposed contract on this subject may well be revised and 
condensed, with emphasis on the point that the rights of such 
a mortgagee shall be subject in all things to the terms and 
conditions of the contract and lease and subject to the rights 
of the United States to cancel and terminate the rights of 
the lessee for nonperformance. 

In my opinion, the Secretary of the Interior _ power 
under existing legislation to consent on behalf of the United 
States to the making of encumbrances by the Rainier Na- 
tional Park Co. upon property and franchises which it may 
construct and acquire under and pursuant to the proposed 
contract. 

The inclosures accompanying your letter are herewith 
returned. 

Respectfully, 
JOHN G. SARGENT. 

To the SEcRETARY OF THE INTERIOR. 
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FEDERAL NARCOTICS CONTROL BOARD—DENIAL OF APPLI- 
CATION TO IMPORT CRUDE OPIUM 


Although the Federal Narcotics Control Board may have power to 
deny to a reputable concern permission to enter the field and import 
a supply of crude opium for medicinal and other legitimate uses 
under circumstances where such a denial is reasonably necessary to 
effect the purposes of the Narcotic Drugs Import and Export Act 
and to its proper administration, the Board should, before it may 
properly deal with such cases, adopt and promulgate regulations 
which establish the general principles and state the considerations 
which shall guide the Board in dealing with the subject. 


DEPARTMENT OF JUSTICE, 
December 10, 1927. 

Str: Under date of September 23, 1927, you requested my 
opinion upon the question whether the Federal Narcotics 
Control Board may lawfully refuse the application of the 
Dissosway Chemical Co. for permission to import a certain 
quantity of crude opium to be manufactured by it into 
narcotic preparations for medical and legitimate uses. 

The Act creating the Federal Narcotics Control Board, 
and defining its duties, is that of May 26, 1922 (c. 202, 42 
Stat. 596; U.S. C., Title 21, section 171, et seg.). Section 1 
contains the following provisions: 

“ Sec. 2. (a) That there is hereby established a board to be 
known as the Federal Narcotics Control Board and to be 
composed of the Secretary of State, the Secretary of the 
Treasury, and the Secretary of Commerce. Except as other- 
wise provided in this Act or by other law, the administration 
of this Act is vested in the Department of the Treasury. 

“(b) That it is unlawful to import or bring any narcotic 
drug into the United States or any territory under its con- 
trol or jurisdiction; except that such amounts of crude 
opium and coca leaves as the board finds to be necessary to 
provide for medical and legitimate uses only, may be im- 
ported and brought into the United States or such territory 
under such regulations as the board shall prescribe. All 
narcotics drugs imported under such regulations shall be 
subject to the duties which are now or may hereafter be im- 
posed upon such drugs when imported.” 





Notw.—The publication of this opinion was temporarily delayed. 
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Section 2 is as ‘follows: 

“ Sec. 6. (c) The board shall make and publish all proper 
regulations to carry into effect the authority vested in it by 
this Act.” 

It appears that there are several manufacturers in the 
United States who are now and for some time past have 
been engaged, among other things, in the importation of 
opium and coca leaves and the manufacture of derivatives 


for medical and legitimate uses, and that it has been the 


recent practice of the Board to determine at the close of each 
fiscal year the amount of crude opium and coca leaves neces- 
sary to be imported during the ensuing year to provide 
for legitimate uses, and to apportion this limited supply 
among these manufacturers, so that each may know for 
the ensuing year what supply of raw material it may count 
upon. 

At the beginning of the current fiscal year the Dissosway 
Chemical Co. made an application for permission to import 
and for the alllotment to it of a share of the amount of crude 
opium the importation of which is to be allowed during the 
year. The Dissosway Chemical Co. is a reputable concern, 
but it has it has not heretofore actually engaged in manu- 
facturing derivatives of opium, and the papers submitted 
indicate that to do so, it would have to provide additional 
factory facilities. It is stated that the group of manu- 
facturers heretofore engaged in this business have more 
than ample production facilities to supply medical and 
legitimate needs. No other facts are submitted bearing on 
the propriety of granting it permission to import, or on the 
effect such permission would have on those already engaged 
in such manufacture or on the public interest. 

The first question arising under the Act is whether the 
powers of the Board are limited to a determination of the 
total amount of crude opium and coca leaves necessary to be 
imported for legitimate uses and to prescribing the procedure 
to be followed in connection with importations, and whether 
it is without power to determine who shall import or to 
apportion the admitted supply among those engaged in the 
business. It seems unlikely that Congress intended to so 
limit the powers of the Board. If it is limited to determin- 
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ing the quantity to be imported, a race would then ensue 
among those desiring to import, the limited supply admitted 
might fall into the hands of speculators or others than de. 
pendable manufacturers, and reputable manufacturers whose 
supply of raw material would thus be made precarious would 
find it difficult to continue in business, and great confusion 
would result in other ways. It seems essential to the proper 
administration of the law that the Board shall determine not 
only what quantities shall be admitted, but who shall import 
and how the admitted supply shall be allotted. Manufac- 
turers need to know a reasonable time in advance what sup- 
ply of raw material they may. depend upon, and the Board 
seems to have found it necessary to estimate for a year in 
advance the necessary requirement of raw material and to 
apportion that supply among the manufacturers engaged in 
the business. 

The provision in section 1, subdivision 2 (b), that the im- 
portations shall be “under such regulations as the Board 
shall prescribe,” implies a power to regulate more than the 
mere procedure to be followed in importing. 

Concluding that the Board has the power, within limits, 
to determine who shall import and to require only that 
reputable manufacturers shall receive a share of the supply 
imported, the question is whether the Board is obliged to 
allot to all reputable concerns who express a desire to engage 
in the business a share of the raw material to be imported, 
or whether it may not under some circumstances refuse them. 

The statute itself by authorizing a limit on the supply of 
raw material imported necessarily effects a limitation of the 
number engaged in the business and on the amount of busi- 
ness they may do. By fixing in advance the quantity to be 
admitted for a year and allotting it to manufacturers, the 
Board makes it impossible for one who has not theretofore 
applied for and been allotted a share of the admitted supply 
to engage in the business for a year, and it thus, to a certain 
extent, has already proceeded on the theory that it has the 
power to exclude bona fide concerns from entering the busi- 
ness. Its action in apportioning the admitted supply among 
manufacturers operates to restrict the business which they 
shall do, and the Board in this way determines how much 
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business each shall be permitted to do. By this process of 
apportionment the Board necessarily takes from some, busi- 
ness which they might normally expect to do, and gives it to 
others. The difference between limiting one manufacturer 
to a supply less than his capacity, and refusing to allot any 
amount to another applicant is merely one of degree. It is 
not a long step beyond what has been done, to say that the 
Board may entirely exclude from a share in the admitted 
supply one who has not theretofore engaged in the business. 
In principle, there is no more interference with business 
freedom in excluding those not theretofore engaged in it 
than in taking away, in whole or in part, the established 
business of those already engaged in it or in preventing a 
normal increase in their business. There is not a great dif- 
ference in principle between limiting: the number who may 
engage in the business, and leaving the number unlimited - 
but limiting the supply of raw material each may have. It 
is the necessary operation of the statute rather than the 
action of the Board which results in a monopoly, in the 
sense that, as a practical matter, only a limited number of 
manufacturers can engage in the business. 

In determining who shall receive a supply of the imported 
raw materia] there are no doubt many considerations which 
may affect the decision of the Board, such as the character 
of the applicant and whether he may be depended upon to 
confine his activities within legitimate limits, and whether 
those already in the business are producing derivatives of 
proper quality, or whether they have been unduly enhancing 
prices, or whether some newcomers by the use of improved 
methods may not serve the public interests by lowering the 
cost or improving the quality. Of course, the action of the 
Board in all cases should be aimed at accomplishing the pur- 
poses of the Act, and the denial to any applicant of permis- 
sion to import crude opium must be because it is reasonably 
necessary to carry out the purposes of the statute. It may 
well be that to properly effect the purposes of the statute it 
is necessary that there be a number of reputable manufac- 
turers who engage in this business, and to bring this about it 
may be necessary to afford reasonable protection to those who 
have engaged in the business. What effect the admission of 
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a newcomer into the field and the allotment to him of a share 
of the admitted supply of raw material may have in decreas- 
ing the business theretofore enjoyed by manufacturers al- 
ready in it, and the extent to which established businesses 
might be injured or demoralized by allowing entry into the 
field of a newcomer, and whether there is reason to believe 
that the public interest would be served in any way by ex- 
cluding a new applicant, are all matters which would have to 
be taken into consideration by the Board in reaching its con- 
clusion. If the granting of applications for a share of the 
imported supply of raw material to all newcomers in the 
business would have the effect of demoralizing the business 
of those theretofore engaged in this manufacture, and this 
would interfere with the proper and orderly administration 
of the Act, I am not prepared to say that all such applica- 
tions must be granted merely because all the applicants 
appear to be reputable concerns. 

The Act of December 17, 1914 (88 Stat. 785) as last 
amended by the Revenue Act of February 26, 1926 (44 Stat. 
9, 96), has provided that those who engage in the business 
of importing and manufacturing opium and coca leaves and 
their compounds and derivatives must register and pay an 
occupation tax. It has been suggested that this Act fixes the 
only qualifications for those engaging in the business and 
that the Federal Narcotics Control Board has no power to 
exclude any one who has qualified by registering and paying 
the special tax. The Revenue Act, however, does not pre- 
scribe any qualifications for those engaging in the business, 
nor does it say that all who pay the tax may engage in it. 
It merely taxes those who do engage in it and requires them 
to register. Thg argument that this statute contemplates 
that all who register and pay the special tax may engage in 
the business, carried to its logical conclusion, would mean 
that they are all entitled to a sufficient supply of raw ma- 
terial to allow them to engage in the business, notwithstand- 
ing the provisions of the Narcotic Drugs Import and Export 
Act. ‘The two statutes must be construed together. The 
operation of the Narcotic Drugs Import and Export Act 
results in excluding some from the business or limiting the 
extent to which they may engage in it, and the Revenue Act 
merely contemplates a registration by and taxation of those 
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who are enabled under the Narcotic Drugs Import and 
Export Act to import or obtain a sufficient supply to enable 
them to engage in manufacture. 

Whatever may be the powers of the Board in dealing 
with these matters, it is clear that the subject is one which 
must be dealt with under and in pursuance of regulations 
duly adopted by the Board and having the force of law. 
The provision in subdivision 2 (b) of section 1 is that such 
amounts of crude opium and coca leaves as the Board finds 
to be necessary for legitimate uses may be imported “ under 
such regulations as the Board shall prescribe.” It is upon 
the implication derived from this provision that the power 
of the Board to do more than fix the amount to be admitted, 
in part rests. Again, subdivision 6 (c) of section 2, above 
quoted, clearly imposes upon the Board the duty of making 
all regulations necessary to carry into effect the authority 
vested in the Board by the Act. 

While every case must depend upon its own facts, the Act 
does not contemplate that the members of the Board may 
deal with each case as it arises without regard to any estab- 
lished rules in the form of regulations to guide its judgment. 

I find on examining the regulations heretofore adopted 
that there are only three which bear on the matter here 
under consideration. Regulation 3 provides: 

“Crude opium and coca leaves may be entered only by 
manufacturers actually engaged in manufacturing from 
such crude opium or coca leaves products for the wholesale 
trade for medical or other legitimate uses.” 

Regulation 7 is as follows: 

“No amount of crude opium or coca leaves which may be 
imported within any certain period as necessary to provide 
for medical and legitimate uses only will be fixed by the 
Board at present, but special explamation of importations 
of unusual amounts of such articles either in single ship- 
ments or in the aggregate will be required and carefully 
investigated by the Board.” 

Regulation 8 provides: 

“Importers shall render to the Board, as soon as practi- 
cable after December 31 of each year, or oftener if specially 
required, a report of the stocks of! narcotic drugs on hand 
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and an estimate of the probable requirements for medical 
and legitimate uses for the next year * * *.” 

The other regulations deal with the procedure to be taken 
in connection with importations. 

Regulation 7 providing that the Board should refrain for 
a time from fixing the quantity to be imported within any 
certain period, seems to have become obsolete, as the Board 
is now following the practice of determining in advance 
the approximate quantity to be admitted during a fiscal year. 

The effect of regulation 3 is to deny the right to import 
crude opium to all those who were not in the business of 
manufacturing derivatives therefrom at the time the regula- 
tions were adopted in October, 1922. A rule that the right 
to import is dependent upon whether or not the applicant 
was engaged in the business in October, 1922, and without 
regard to any other consideration, is without authority in 
the Act. It does not seem possible that such a rule is cal- 
culated to effect the purposes of the statute, and in my 
Opinion it can not be sustained. The result is that there is 
no valid regulation in effect prescribing the rules which 
shall be applied by the Board in determining whether the 
application of the Dissosway Chemical Co. for leave to im- 
port a supply of crude opium shall be granted. There is 
certainly no regulation which prescribes that an application 
shall be denied, regardless of all other considerations, for 
the reasons that the applicant has not heretofore been en- 
gaged in the business and that those already in it have 
ample manufacturing facilities. 

I am of the opinion that although the Board may have 
power to deny to a reputable concern permission to enter the 
field and import a supply of crude opium under circum- 
stances where such a denial is reasonably necessary to effect 
the purposes of the statute and to its proper administration, 
the Board should, before it may properly deal with such 
cases, adopt and promulgate regulations which establish the 
general principles and state the considerations which shall 
ouide the Board in dealing with the subject. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 
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WORLD WAR ADJUSTED COMPENSATION ACT—CHILD OF 
VETERAN LEGALLY ADOPTED BY OTHERS 


The child of a veteran, legally adopted by others with the consent of 
her natural parents prior to her father’s entrance into the service, 
is deemed a child of her natural father within the meaning of 
section 607 (b) of the World War Adjusted Compensation Act, as 
amended, and is entitled to the compensation provided by the 
statute. 

DEPARTMENT OF JUSTICE, 
December 29, 1927. 

Strs: I have the letter of the Secretary of War, dated July 
19, 1927, requesting my opinion whether the child of a vet- 
eran, legally adopted by others with consent of the veteran 
and his wife prior to the former’s entrance into the service, 
is to be deemed a child of the veteran within the meaning of 
section 607 (b) of the World War Adjusted Compensation 
Act, c. 157, 43 Stat. 121, 128, 130, as amended by the Act of 
July 3, 1926, c. 751, 44 Stat. pt. 2, 826, 828, 829. 

I have also the letter of the Director of the United States 
Veterans’ Bureau, dated August 30, 1927, stating that “this 
Bureau desires to join in this submission.” 

It appears that Edward William Fischer, who served in 
the military establishment of the United States during the 
World War, has died without making application for com- 
pensation provided by the statute. Huis wife also is dead. 
The sole surviving issue of the marriage, Ruth Jeanette 
Fischer, now under 18 years of age, has applied for the com- 
pensation. This child, prior to her father’s entrance into 
the service, was legally adopted by others with consent of the 
natural parents. The veteran’s mother is living and she 
also has made application. Both claims, in proper form, 
were duly forwarded to, and received by, the Secretary of 
War. 

Section 605 (a) directs that upon receipt of a “ valid ap- 
plication ” the Secretary shall transmit it to the Director 
with a certificate containing prescribed information. Sub- 
section (b) provides that thereupon “ the Director shall pro- 
ceed to extend to the applicant the benefits provided in this 
title if the Director finds that the applicant is the dependent 
entitled thereto.” 
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The Secretary, being of opinion that “ valid application ” 
contemplates one made by the person actually entitled, certi- 
fied that of the mother and has still before him the claim 
of the child. Thus, it appears that there are presently pend- 
ing before the War Department and the Veterans’ Bureau, 
respectively, separate applications for the same compensa- 
tion, and both the Department and the Bureau deem it 
necessary to determine the right of the child to take. 

The pertinent portions of the statute are these: 

“Sec. 601. If the veteran has died before making appli- 
cation * * * the amount of his adjusted service credit 
shall * * * be paid to his dependents, in the following 
order of preference: (1) To the widow; (2) if no widow 
entitled to payment, then to the children, share and share 
alike; (3) if no widow or children entitled to payment, then 
to the mother; (4) if no widow, children, or mother, en- 
titled to payment, then to the father. (44 Stat. 828). 

“Sec. 602. (a) No payment under section 601 shall be 
made to a widow if she has remarried before making appli- 
cation, or if at the time of the death of the veteran was 
living apart from him by reason of her own willful act; nor 
unless dependent at the time of the death of the veteran or 
at any time thereafter and before January 2, 1928. The 
widow shall be presumed to have been dependent at the 
time of the death of the veteran upon a showing of the 
marital cohabitation. (b) Payment under sect:on 601 shall 
be made to a child if (1) under 18 years of age at the time 
of the death of the veteran, or (2) at any time thereafter 
and before January 2, 1928, incapable of self-support by 
reason of mental or physical defect. (c) No payment under 
section 601 shall be made to a mother or father unless de- 
pendent at the time of the death of the veteran or at any 
time thereafter and before January 2, 1928. If at the time 
of the death of the veteran or at any time thereafter and 
before January 2, 1928, the mother is unmarried or over 
60 years of age, or the father is over 60 years of age, such 
mother or father, respectively, shall be presumed to be 
dependent.” (44 Stat. 829.) 

“Src. 607. As used in this Act—(a) The term ‘ depend- 
ent’? means a widow, widower, child, father, or mother; (b) 
The term ‘ child’ includes (1) a legitimate child; (2) a child 


The Secretary of War 887 


legally adopted; (3) a stepchild, if a member of the vete- 
ran‘’s household; (4) an illegitimate child, but, as to the 
father only, if acknowledged in writing signed by hin, or 
if he has been judicially ordered or decreed to contribute to 
such child’s support, or has been judicially decreed to be 
the putative father of such child; (c) the terms ‘ father’ and 
‘mother’ include stepfathers and stepmothers, fathers and 
mothers through adoption, and persons who have, for a 
period of not less than one year, stood in loco parentis to 
the veteran at any time prior to the beginning of his serv- 
ice; and (d) The term ‘ widow’ includes ‘ widower ’.” 

The Judge Advocate General of the Army holds that the 
child is not entitled to the compensation, in that the rela- 
tionship of parent and child contemplated by the statute 
was terminated by the legal adoption during the lifetime of 
the parent. On the other hand, the General Counsel of the 
Veterans’ Bureau has reached a contrary conclusion. 

It is not necessary for me to consider what my conclusion 
would have been if the question were a new one, just aris- 
ing. Long administrative construction and legislative ac- 
quiesence in it bring other elements into the case, and in 
my opinion there is enough support for the interpretation of 
the statute heretofore adopted by the Veterans’ Bureau to 
justify applying the rule that administrative construction 
is to be followed. | 

The Act of September 2, 1914, c. 293, 38 Stat. 711, en- 
titled, ““An Act to authorize the establishment of a Bureau 
of War Risk Insurance in the Treasury Department,” was 
amended by the Act of October 6, 1917, c. 105, 40 Stat. 398, 
so as to provide, among other things, for “allotments and 
family allowances,” “ compensation for death or disability,” 
and “insurance’’ for members of the military and naval 
establishments of the United States. Children were named 
as beneficiaries, and the term “child” was defined to in- 
clude “a legitimate child,” “a child legally adopted,” “a 
stepchild,” and “an illegitimate child,” with certain excep- 
tions. Nowhere was there any provision that adopted chil- 
dren should or should not be deemed also children of their 
natural parents. 

This statute subsequently received the attention of Con- 
gress on many occasions, and numerous amendments were 
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passed. 40 Stat. 488, 502, 555, 609, 897, 1024, 1160, 1212; 
41 Stat. 158, 274, 371; 42 Stat. 147 (establishing the Veter- 
ans’ Bureau and transferring to it the functions of the 
Bureau of War Risk Insurance), 1064, 13874, and 1521. The 
Act of June 7, 1924, c. 320, 48 Stat. 607, entitled “An Act to 
consolidate, codify, revise, and reenact the laws affecting the 
establishment of the United States Veterans’ Bureau and the 
administration of the War Risk Insurance Act,” etc., re- 
enacted the pertinent provisions of the old statute, as 
amended, and was itself amended by the Acts of March 4, 
1925, c. 553, 43 Stat. 1302, and July 2, 1926, c. 723, 44 Stat. 
pt. 2, 790. 

A number of the amendments have more narrowly defined 
or limited the beneficiaries, including children. From the 
first, however, there has been no limitation of the right of 
adopted children to claim through their natural parents. 

The Adjusted Compensation Act likewise named children 
as beneficiaries and defined the term “child” in the same 
language of the other statutes. It was amended by the Act 
of July 3, 1926, c. 751, 44 Stat. pt. 2, 826, with the avowed 
purpose more precisely to define the beneficiaries, including 
children, “to restate the policy concerning dependency,” to 
overrule certain disapproved administrative decisions, and 
otherwise to make the Director’s rulings “ final and conclu- 
sive.” (House Rept. 554; Senate Rept. 1188; Cong. Rec. 
v. 67, pt. 7, p. 6984—all 69th Cong. 1st Sess.) Yet, even 
here, Congress failed to change the definition of “ child ” 
or specifically to provide respecting an adopted child claim- 
ing through its natural parents. 

During all this time (except for a temporary uncertainty 
in the beginning as to whether the rule should be the same 
respecting children adopted before and those adopted after 
the parents’ death) the Veterans’ Bureau and its predecessor, 
the Bureau of War Risk Insurance, were consistently hold- 
ing, in case after case, that a child continued to be the child 
of its natural parent and as such to benefit under these Acts, 
notwithstanding adoption by another. Twenty-four opin- 
ions of the Genera] Counsel of the Bureau are cited as laying 
down the rule, and it is said there are others. The refer- 
ences are to bound volumes of typewritten copies in the 
library of the General Counsel’s office. 
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July 29, 1919, v. 4, p. 2053. 

October 17, 1919, v. 5, p. 3081. 

October 17, 1919, v. 5, p. 3083. 

March 22, 1920, v. 8, p. 1726. 

April 3, 1920, v. 8, p. 2102. 

June 5, 1920, v. 10, p. 3755. 

June 14, 1920, v. 10, p. 3976. 

September 23, 1920, v. 11, p. 5638. 

April 30, 1921, v. 14, p. 1678. 

June 23, 1921, v. 15, p. 2227. 

August 10, 1921, v. 16, p. 22. 

September 9, 1921, v. 16, p. 382. 

September 10, 1921, v. 16, p. 411. 

February 6, 1922, v. 18, p. 522. 

May 11, 1922, v. 19, p. 1796. 

February 16, 1923, v. 23, p. 529. 

March 20, 1923, v. 23, p. 869. 

March 25, 1923, v. 23, p. 982. 

April 11, 1928, v. 24, p. 1143. 

May 23, 1923, v. 24, p. 1725. 

May 28, 1923, v. 24, p. 1784. 

June 8, 1925, v. 33, p. 1591. 

August 18, 1926, v. 38, p. 1890. 

June 9, 1927, v. 46, p. 75. 
Fifteen of the opinions dealt with children adopted before 
death of the natural parent. The last one alone involved 
a question arising under the Adjusted Compensation Act, 
and was given in the subject case. The claims arising under 
all the Acts and adjudicated by the Bureau in reliance upon 
these opinions have amounted to a total, not readily ascer- 
tainable, but estimated variously as high as 700 or even a 
thousand in number. 

Whether or not Congress actually knew of the construc- 
tion thus adopted can only be surmised. Its journals and 
other records, however, do. indicate that the beneficiaries, 
organizations of war veterans, and others, have been quite 
active in bringing to attention alleged faults in the statutes 
and objections to rulings and adjudications thereunder. 
Remedies, where needed, have been promptly and frequently 
applied. 
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Under the circumstances, I must conclude that, in so far 
as the War Risk Insurance Act is concerned, Congress has, 
by reenactment without change, adopted the construction 
placed by the Bureau upon its language. United States 
v. Falk, 204 U. 8. 148, 152; United States v. Hermanos y 
Compania, 209 U. 8S. 337, 339; Provost v. United States, 269 
U. S. 443, 458. 

The Adjusted Compensation Act, preceding the above. 
mentioned reenactment by less than three months, defined 
“child” in the words of the other statute. That the same 
meaning was intended, unless otherwise indicated—and there 
were certain limitations imposed by other provisions in both 
Acts—is not an unreasonable presumption. Latimer v. 
United States, 223 U.S. 501, 504; 21 Op. 338, 339. 

It was to be expected that the Veterans’ Bureau would 
place upon the language employed in this statute the con- 
struction which they had placed upon the same language in 
the other; and they have, in fact, done so. It may be, as 
suggested by representatives of the Bureau in informal con- 
ference, that many persons have arranged their affairs in 
reliance thereupon. The mischiefs which would be wrought 
by a change under such circumstances have given rise to the 
rule thus stated by Attorney General Taney, 2 Op. 558— 

“Whenever an Act of Congress has, by actual decision, or 
by continued usage and practice, received a construction at 
the proper department, and that construction has been acted 
on for a succession of years, it must be a strong and palpable 
case of error and injustice that would justify a change in 
the interpretation to be given to it.” | 

And the Supreme Court on many occasions has recognized 
the principle so announced. As declared in Swendig v. 
Washington Co., 265 U. S. 322, 331— 

“Tt is a ‘settled rule that the practical interpretation of 
an ambiguous or uncertain statute by the Executive Depart- 
ment charged with its administration is entitled to the high- 
est respect, and, if acted upon for a number of years, will 
not be disturbed except for very cogent reasons.’ ” 

It is true that the statute does provide for payment to 
“dependents” (a term defined therein), differing in this 
respect from the others; that all of the persons named as 
beneficiaries are commonly, at some time in life, dependent 
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upon the veteran for support; that their right to benefit is 
limited to such periods in life when dependency upon the 
veteran would ordinarily be expected, or upon proof of 
actual dependency, mental or physical defect, etc.; and that 
affirmation that an adopted child shall be deemed a child 
of the parents through adoption may imply a negative that 
it shall be deemed a child of others. These considerations 
are entitled to much weight. Inferences growing therefrom, 
however, are mere aids in determining the legislative intent, 
which may be otherwise manifested. 

On the other hand, we have the result reached by the 
Veterans’ Bureau and applied repeatedly in many cases 
through a number of years, seemingly acquiesced in by 
Congress without question while other practices not ap- 
proved have been promptly condemned. And, finally, we 
have the amendment of July 3, 1926, passed for the express 
purpose of correcting faults demonstrated by two years’ 
experience in administering the Adjusted Compensation Act, 
rejecting disapproved administrative rulings thereunder, 
“made, as a rule, upon purely technical features,” restating 
“the policy concerning dependency,” and in other respects 
making the Director’s rulings “ final and conclusive.” Sen. 
Rept. 1188, 69th Cong. 1st Sess. Had Congress disapproved 
the practice of the Bureau in the matter here under consider- 
ation we.might reasonably look for some indication thereof 
in the amendment; but it, like all the amendments to the 
War Risk Insurance Act, is silent in this particular. 

In my view, a change at this time, unless by statutory 
direction, could be justified only by reasons more cogent than 
any which have yet been advanced. 

I have the honor to advise you, therefore, that in my 
opinion the practice which has been followed in the past 
should prevail, and, under this, the child applicant, though 
adopted by others, is to be deemed a child of her natural 
father and entitled to the compensation provided by the 
statute. 

Respectfully, 
JOHN G. SARGENT. 

To the Secretary oF WarR 

and 
To the Direcror, UNITED Stares VETERANS’ BUREAU. 
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PHILIPPINE ISLANDS—VALIDITY OF BOARD OF CONTROL 


The Philippine Legislature created a Board of Control consisting of 
the Governor General, the President of the Senate, and the Speaker 
of the House of Representatives, and it vested in the board the 
exclusive right to vote the stock owned and controlled by the Philip- 
pine Government in certain designated corporations created by the 
Legislature. 

Membership in this Board of Control is an office within the purview 
of section 18 of the Philippine Organic Act, declaring that the 
Legislature shall not elect its own members to offices outside of the 
Legislature itself. 

Acts of the Philippive Legislature, herein considered, are clearly in- 
valid in so far as they provide that the President of the Senate 
and the Speaker of the House of Representatives shall be members 
of the Board of Control; and, as these officials can not serve upon 
the board, the provisions of the statutes which create that board 
and enumerate its powers must be treated as nullities. 


DEPARTMENT OF JUSTICE, 
September 22, 1926. 

Str: I have the honor to acknowledge receipt of your 
letter of April 20, 1926, requesting my opinion of the validity 
of the Board of Control created by the Philippine Legisla- 
ture. 

On February 4, 1916, by Act No. 2612, the Philippine 
Legislature created the Philippine National Bank, of which 
the Philippine Government was to purchase a majority of 
the shares of stock, appropriated public moneys for that 
purpose, and authorized the sale of the remaining stock to 
the public at par. By this Act the Governor General was 
vested with exclusive power to vote the stock purchased by 
the Philippine Government; he was authorized to appoint, 
with the consent of the upper house of the legislature, the 
president and the vice president of the bank, who should 
constitute two of the seven directors, and he was authorized 
to perform various other duties and functions in connection 
with the business of the bank. 

On February 20, 1918, by Act No. 2747, the Philippine 
Legislature amended the Act of 1916, providing that— 

“The voting power of all the stock of the National Bank 
owned and controlled by the Government of the Philippine 





NotTr.—This opinion was temporarily withheld from publication and later 
released. 
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Islands shall be vested exclusively in a committee consisting 
of the Governor General, the President of the Senaté, and 
the Speaker of the House of Representatives.” 

The authority of the Governor General to appoint a 
president and a vice president of the bank was not affected 
by this Act. 

On January 30, 1921, the Act was again amended by Act 
No. 2938, which provided that— 

“The voting power of all the stock of the National Bank 
owned and controlled by the Government of the Philippine 
Islands shall be vested exclusively in a board, the short 
title of which shall be ‘ Board of Control,’ composed of the 
Governor General, the President of the Senate, and the 
Speaker of the House of Representatives.” 

By amending section 16 of the earlier Act, the Act of 
1921 increased the number of directors from seven to nine, 
all to be elected by the stockholders; and by amending sec- 
tion 17 it authorized the board of directors to elect from 
among their number a president and a vice president and to 
appoint a general manager, who should be the chief execu- 
tive of the bank. The fixing of the salary of the general 
manager could be done by the directors only with the ap- 
proval of the Board of Control, and his appointment and 
removal by the board of directors could be effected only 
with the advice and consent of the Board of Control. 

Section 22 of the Act as amended provided that— 

“The Insular Auditor shall be ex-officio auditor of the 
National Bank and shall, with the advice and consent of 
the Board of Control, appoint a representative who shall 
be chief of the auditing department of the Bank. All the 
other employees of the department shall be appointed by the 
Insular Auditor who, with the approval of the Board of 
Control, shall fix the salaries of the same as well as that of 
his representative, the chief of the department * * *,.” 

By the same amending Act the approval of the Board of 
Control is prerequisite to the rediscounting of commercial 
paper by the bank (sec..14), the guaranteeing by the bank 
of the principal and interest of the bonds of industrial com- 
panies (sec. 45) or the purchasing of such bonds (sec. 45). 
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The Legislature has also created a National Coal Company 
(Act No. 2705); a National Petroleum Company (Act No. 
2814); a National Development Company (Act No. 2849) ; 
a National Cement Company (Act No. 2855), and a Na- 
tional Iron Company (Act No. 2862). The aggregate 
authorized capital stock of these companies is 54,500,000 
pesos. As to each of these companies the legislature di- 
rected that a majority of the shares of stock should be pur- 
chased by the Governor General on behalf of the Philippine 
Government, and appropriated public funds for this pur- 
pose. As to each of these companies the Act authorizing its 
creation provided that the power to vote the shares held 
by the Philippine Government should be vested exclusively 
in a committee consisting of the Governor General, the 
President of the Senate, and the Speaker of the House of 
Representatives. 

The validity of the legislation involved depends upon the 
construction which is to be given to the Act of Congress 
establishing the present form of government in the Philip- 
pine Islands, the Act of August 29, 1916, c. 416, 39 Stat. 545, 
otherwise known as the Philippine Organic Act. 

The pertinent provisions of that Act are as follows— 

“Sec. 8. That general legislative power, except as other- 
wise herein provided, is hereby granted to the Philippine 
Legislature, authorized by this Act.” 

“Sec. 18. * * * No senator or representative shali, 
during the time for which he may have been elected, be 
eligible to any office the election to which is vested in the 
legislature, nor shall be appointed to any office of trust or 
profit which shall have been created or the emoluments of 
which shall have been increased during such term.” 

“Sec. 21. That the supreme executive power shall be 
vested in an executive officer, whose official title shall be ‘ The 
Governor General of the Philippine Islands.’ * * * He 
shall, unless otherwise herein provided, appoint, by and with 
the consent of the Philippine Senate, such officers as may 
now be appointed by the Governor General, or such as he is 
authorized by this Act to appoint, or whom he may here- 
after be authorized by law to appoint, but appointments 
made while the senate is not in session shall be effective either 
until disapproval or until the next adjournment of the sen- 
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ate. He shall have general supervision and control of all 
of the departments and bureaus of the government in the 
Philippine Islands as far as is not inconsistent with the pro- 
visions of this Act * * *,” 

“Sec. 22. * * * all executive functions of the govern- 
ment must be directly under the Governor General or 
within one of the executive departments under the supervi- 
sion and control of the Governor General.” 

Section 24 provides for the appointment of an auditor and 
a deputy auditor by the President of the United States, out- 
lines the duties of those officers, and declares that “The of- 
fice of the auditor shall be under the general supervision 
of the Governor General and shall consist of the auditor 
and deputy auditor and such necessary assistants as may be 
prescribed by law.” 

Section 18, quoted above, clearly provides that the legisla- 
ture may not elect its own members to offices outside of the 
legislature itself. When Congress enacted this provision it 
was evidently thinking primarily of the two Resident Com- 
missioners to the United States, but the section under con- 
sideration is not restricted to those officers. The Legislature 
may not clect one of its own members to a position, ex 
officio or otherwise, if that position is an office and if the 
duties of that office are not strictly legislative in character 
or essential in order to enable the legislature itself to exer- 
cise its legitimate functions. Obviously membership in the 
Board of Control is an office, for it is a public station, per- 
manent in character, created by law, the incidents and duties 
of which are prescribed by law. Metcalf & Eddy v. Mitch- 
ell, 269 U. S. 514, 520. The position is a public office. It 
comes within Article 401 of the Penal Code of the Philip- 
pines, which declares that “ For the purpose of applying the 
provisions of this and the preceding titles of this book, any 
person who, by direct provision of law, popular election, 
or appointment by competent authority, shall take part in 
the performance of duties in the public service shall be 
deemed a public officer.” The position is analogous to that 
involved in Clark v. Stanley, 66 N. C. 59, where the legis- 
lature authorized the president of the senate and the speaker 
of the house of representatives to appoint proxies and direc- 
tors for the State in all corporations in which the State was 
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a stockholder. In holding the legislation unconstitutional 
the court said that “A public office is an agency for the State, 
and the person whose duty it is to perform this agency is 
a public officer.” See also Jn re Members of the Legislature, 
49 Fla. 269, 39 So. 63; People v. Sanderson, 30 Cal. 160; 
and the opinion which Attorney General Stone rendered to 
the Secretary of War on April 30, 1924 (84 Op. 287), con- 
cerning the Philippine Independence Commission. There is 
nothing in the nature of the duties to be performed by the 
Board of Control which by necessary implication takes such 
an office out of the express terms of the Philippine Organic 
Act. And it can not be said that the office is simply honor- 
ary and for that reason the fundamental law of the islands 
should not be so construed as to apply to it. Two members 
of the legislature constitute a majority of the board which 
controls active business corporations capitalized at over 
54,000,000 pesos. Clearly section 18 of the Act of Con- 
gress applies to such offices. Even if the legislature may 
select members of the Board of Control, it may not place any 
senator or representative upon that board. 

The question whether the legislature possesses any power 
whatever to select members of the board must be solved by 
a consideration of other provisions of the Philippine Organic 
Act. 

That Act is unquestionably modeled on the Constitution of 
the United States in distributing governmental powers 
among legislative, executive, and judicial authorities and 
in impliedly prohibiting one department of government to 
exercise powers which have been intrusted only to another 
department. It is true that under both fundamental laws 
the distribution of powers is not strictly logical; that, for 
example, the President and the Governor General exercise 
power which is legislative in its nature when they veto 
legislation, and that the Senate of the United States and 
the Philippine Senate exercise power of an administrative 
nature when they consider appointments to office. But such 
exceptions, which are expressly recognized in the Constitu- 
tion of the United States and in the Philippine Organic 
Act, do not lessen the positiveness of the rule in unexcepted 
cases. It isa fundamental principle that in the absence of an 
express exception to the general rule governmental powers 
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can not be considered as overlapping. The legislature may 
not exercise any of the powers which have been granted to 
the executive department of government. 

As the Supreme Court of the United States said in A7l- 
bourn v. Thompson, 103 U.S. 168, 190, 191— 

“ It is believed to be one of the chief merits of the Amer- 

ican system of written constitutional law, that all the powers 
intrusted to government, whether State or national, are 
divided into the three grand departments, the executive, 
the legislative, and the judicial. That the functions appro- 
priate to each of these branches of government shall be vested 
in a separate body of public servants, and that the perfection 
of the system requires that the lines which separate and 
divide these departments shall be broadly and clearly defined. 
It is also essential to the successful working of this system 
that the persons intrusted with power in any one of these 
branches shall not be permitted to encroach upon the powers 
confided to the others, but that each shall by the law of its 
creation be limited to the exercise of the powers appropriate 
to its own department and no other. To these general prop- 
ositions there are in the Constitution of the United States 
some important exceptions. * * * 
“In the main, however, that instrument, the model on 
which are constructed the fundamental law of the States, 
has blocked out with singular precision, and in bold lines, 
in its three primary articles, the allotment of power to the 
executive, the legislative, and the judicial departments of. the 
government. It also remains true, as a general rule, that 
the powers confided by the Constitution to one of these de- 
partments can not be exercised by another.” 

This point ,was also discussed at length by James Madison 
in the First Congress. Annals of Congress, I, 463. 

The Philippine Organic Act, in section 22, provides that 
“all executive functions of the government must be directly 
under the Governor General or within one of the executive 
departments under the supervision and control of the Gov- 
ernor General.” Madison, in the speech just cited, declared 
“T conceive that if any power whatsoever is in its nature 
executive, it is the power of appointing, overseeing, and eon- 
trolling those who execute the laws.” Madison unquestion- 
ably understood correctly the Constitution, which he did so 
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much in framing and which served as a model for the funda- 
mental law of the Philippine Islands. The power of ap- 
pointment of public officials must rest with the executive 
department of the United States and with the executive 
department of the Philippine Government. 

Apparently there has been no decision directly upon this 
point by the Supreme Court of the United States. In 
United States v. Ferreira, 13 How. 40, 51, however, that 
Court declared emphatically that Congress can not by law 
designate the persons to fill: the offices which it creates. 
That point was not necessarily involved in the case then 
before the Court, but the Court left no possible doubt as to 
its position. As expressed by the Supreme Court of North 
Carolina in People v. Bledsoe, 68 N. C. 457, 460, “ Creat- 
ing an office is an act of legislation. Filling an office is an 
executive act.” The rule stated by the Supreme Court of 
the United States in United States v. Ferreira would equally 
apply to Acts of the Philippine Legislature designating its 
own Officials to fill positions upon the Board of Control. 

As you have not requested my advice concerning the 
validity of the provisions of Act No. 2938 relating to the 
Insular Auditor, I express no opinion thereon. In Shaoe- 
maker v. United States, 147 U.S. 282, 300, 301, it was held 
that Congress could impose upon officers of the United 
States additional duties germane to the offices already held 
by them without calling for fresh appointments by the ap- 
propriate executive official. Whether this rule would apply 
to the Insular Auditor, who is under the general supervision 
of the Governor General but has not been expressly placed 
under his “control,” it is not necessary to decide at the 
present time. 

The Acts of the Philippine Legislature which have been 
considered are clearly invalid in so far as they provide that 
the President of the Senate and the Speaker of the House 
of Representatives shall be members of the board or com- 
mittee of control. The statutes make them not only mem- 
bers of the board but a majority of it, having power to 
dictate its decisions. Their membership is an inseparable 
feature of the board. For this reason, as they can not 
serve upon the board, the provisions of the statutes which 


The Secretary of State. 399 


create that board and enumerate its powers must be treated 
as nullities. 

Of course, the remaining portions of the statutes are not 
affected by the invalidity of the portions under considera- 
tion. The present directors of those corporations are de 
facto directors until others are chosen. The legislature may 
possibly create another board of control by a statute which 
recognizes that the duties of such a board are executive, 
subject to the provisions of the Organic Act relating to 
executive functions. But unless and until the legislature 
creates such an executive board, any duties of an executive 
nature which arise may be performed as in other cases not 
specifically provided for by law. The supreme executive 
power is vested in the Governor General. 

Respectfully, 
WILLIAM J. DONOVAN, 
Acting Attorney General. 
To the SEcRETARY OF War. 





REGULATION OF STATE DEPARTMENT RELATIVE TO OVER- 
COMING THE PRESUMPTION OF LOSS OF CITIZENSHIP 


The Department of State has authority under paragraph 2 of section 
2 of the Act of March 2, 1907 (34 Stat. 1228), to prescribe a rule 
whereby the presumption of having ceased to be an American 
citizen may be overcome by a person against whom the presumption 
has arisen when evidence has been produced before a diplomatic or 
consular officer of the United States that said person has made 
definite arrangements to return immediately to the United States 
for permanent residence. 


DEPARTMENT OF JUSTICE, 


February 8, 1928. 

S1r: I have the honor to acknowledge your letter of August 
24, 1927, in which you ask my opinion upon the following 
question : 

“ Has the Department of State authority under paragraph 
2 of section 2, of the Act of March 2, 1907, to prescribe a 
rule whereby the presumption of having ceased to be an 
American citizen may be overcome by a person against whom 
the presumption has arisen when evidence has been produced 
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that said person has made definite arrangements to return 
immediately to the United States for permanent residence.” 

Section 2 of the Act of March 2, 1907 (34 Stat. 1228), 
entitled “An Act in reference to the expatriation of citizens 
and their protection abroad,” is as follows: 

“That any American citizen shall be deemed to have 
expatriated himself when he has been naturalized in any 
foreign state in conformity with its laws, or when he has 
taken an oath of allegiance to any foreign state. 

“When any naturalized citizen shall have resided for two 
years in the foreign state from which he came, or for five 
years in any other foreign state, it shall be presumed that 
he has ceased to be an American citizen, and the place of his 
general abode shall be deemed his place of residence during 
said years: Provided, however, That such presumption may 
be overcome on the presentation of satisfactory evidence to 
a diplomatic or consular officer of the United States, under 
such rules and regulations as the Department of State may 
prescribe: And provided also, That no American citizen shall 
be allowed to expatriate himself when this country is at 


9 
war. 
Your request for an opinion seems to have been prompted 


by a conflict between an opinion of Attorney General Wick- 
ersham (28 Op. 504) and some decisions of United States 
District Courts. 

The opinion of the Attorney General above mentioned 
dealt with the case of Jebran Gossin, a native of Syria, who 
had been naturalized in the United States and had returned 
to this country after an extended absence abroad and was 
being detained by the immigration authorities to await de- 
cision as to whether he should be admitted as a-citizen or 
excluded as an alien. The Attorney General held that the 
second paragraph of section 2 of the Act of March 2, 1907, 
did not create a presumption of loss of citizenship in the 
case of a naturalized citizen found within the United States 
after residence abroad, because he believed the operation 
of that provision of the Act is limited to cases of naturalized 
citizens while residing in foreign countries being dealt with 
by officials of the Department of State, and he supported 
this conclusion by references to the conditions which led 
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to the passage of the statute, its legislative history, and the 
fact that in making provision for overcoming the presump- 
tion it deals only with the presentation of proof to diplo- 
matic and consular officers abroad. He did not, as has some- 
times been said, hold that the presumption is overcome by 
a return of the naturalized citizen to the United States, but 
merely that the presumption does not exist in the case of 
a naturalized citizen within the United States, because the 
statute does not apply to such cases. 

In United States v. Howe, 231 Fed. 546, the District Court 
of the United States for the Southern District of New York, 
in a case similar to that considered in the above opinion of 
the Attorney General, held that the statutory presumption, 
arising because of residence ahroad, that a naturalized 
citizen has ceased to be a citizen, follows him on his return 
to the United States and operates in judicial proceedings, 
in which the courts are bound to give it effect. Holding that 
the presumption applied to the case of a naturalized citizen 
found within the United States after extended residence 
abroad, the court, in deciding whether the presumption had 
been overcome, considered all the relevant facts and circum- 
stances and not alone the fact of the return to the United 
States. 

In Sinjen v. Miller, 281 Fed. 889, in considering whether 
one claiming property seized by the Alien Property Custo- 
dian was a citizen of the United States, the United States 
District Court in Nebraska held that the statute operated on 
the case of a naturalized citizen who had returned to the 
United States after residence abroad, and after consideration 
of all the circumstances concluded that the presumption was 
overcome. In reviewing that decision on appeal, the Circuit 
Court of Appeals for the Eighth Circuit, in Miller v. Sinjen, 
289 Fed. 388, 392, said: 

“'We are strongly impressed with the reasoning and with 
the conclusion of the Attorney General in 28 Op. Atty. Gen. 
504,” 
but did not find it necessary to pass upon the proper con- 
struction of the Act, as it concluded from all the circum- 
stances of the case that, if the presumption continued after 
return to the United States, it has been overcome. 

§2915°— 29—-voL 35 26 
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The fundamental difference between the opinion of the 
Attorney General and the two District Court decisions is 
that the Attorney General treated this provision of the Act 
as furnishing only a guide to officials of the Department of 
State, in dealing with naturalized citizens abroad, and as 
authorizing the Department of State to refrain from ex- 
tending the protection usually afforded our citizens abroad, 
while the court decisions treat the provisions relating to 
residence abroad as establishing a rule to guide all officers 
and tribunals which inquire into the fact of citizenship for 
any purpose. 

Other cases dealing with this subject are: 

Nurge v. Miller, 286 Fed. 982. 

Thorsch v. Miller, 5 F. (2d) 118. 

United States v. Eliasen, 11 F. (2d) 785. 

Nelson v. Nielsen, 113 Nebraska 453. 

Gay v. United States, 57 Ct. Cls, 424, S. C., 264 U. S. 353. 

See also section 2 of the Act of March 4, 1923, which 
amends the Trading with the Enemy Act, by adding the fol- 
lowing section : 

“Sec. 21. That the claim of any naturalized American 
citizen under the provisions of this Act shall not be denied 
on the ground of any presumption of expatriation which 
has arisen against him, under the second sentence of section 2 
of the Act entitled ‘An Act in reference to the expatriation 
of citizens and their protection abroad,’ approved March 2, 
1907, if he shall give satisfactory evidence to the President, 
or the court, as the case may be, of his uninterrupted loyalty 
to the United States during his absence, and that he has 
returned to the United States, or that he, although desiring 
to return, has been prevented from so returning by circum- 
stances beyond his control.” (42 Stat. 1516.) 

In deciding the question you submit, there is no need to 
choose between these divergent views and determine whether 
the presumption created by this statute exists in the case of a 
naturalized citizen who has returned to the United States 
after residing abroad. The regulation you propose would 
operate only in the cases of naturalized citizens while abroad, 
and there is no difference of opinion about the application of 
the statute to such cases, 
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I do not tind anything in the decisions referred to which 
stands. in the way of your adopting a regulation such as 
is proposed. In the papers submitted with your inquiry 
it is suggested that if the courts, in deciding whether the 
presumption has been overcome, examine all the facts of 
the particular case and do not treat the mere fact of return 
to the United States as overcoming the presumption, it may 
be improper for you to adopt a regulation permitting con- 
sular and diplomatic officers to accept proof of intention to 
return as sufficient in itself to overcome the presumption. 
This result does not follow from those decisions. In so far 
as your Department deals with naturalized citizens abroad, 
it is exercising an executive function (Urtetiqui v. D’Arcy, 
9 Pet. 692; Muller v. Sinjen, 289 Fed. 388, 394), and the 
statute contemplates that in so doing the officials of your 


' Department will form their own judgments according to 
_ rules prescribed by your Department. 


The Act provides, in substance, that where cases of 
naturalized citizens abroad are being dealt with by diplo- 
matic and consular officers of the United States the evidence 
to overcome the presumption shall be that which is satis- 
factory to such officers, subject, of course, td review by their 
superiors in the Department of State, and the Act contem- 
plates that the rules which are to guide such officers in deal- 
ing with these cases are those to be prescribed by the Depart- 
ment of State and not by the courts. The regulations pre- 
scribed by the Department of State, to be valid, need only 
be reasonable and not in conflict with the statute. There is 
a reasonable relation between the fact that a naturalized 
citizen is returning to the United States.for permanent resi- 
dence and the conclusion which the proposed regulation 
would allow to be drawn from that fact, and I do not see 
that the proposed regulation would conflict with the statute 
or defeat its purpose. Usually, the Department of State, 
in dealing with these cases, merely determines whether there 
is enough reason to believe that a naturalized citizen has 
not ceased to be such, to justify giving him papers enabling 
him to return to the United States. Whether he is in fact 
a citizen is a matter which on his return the courts may 
determine for themselves on evidence which satisfies them, if 
occasion arises for judicial inquiry. 
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The regulation, as outlined in your letter of August 24, is 
pne which will allow diplomatic and consular officers to ac- 
cept proof of definite arrangement immediately to return to 
the United States for permanent residence, as overcoming 
the presumption, and will relieve them of the necessity of 
making any further inquiry about prior intention or con- 
duct, but, as I understand it, the proposed regulation will 
not make it imperative in all cases, and without regard to 
other facts which may be known to our officials abroad, that 
such evidence of intent to return be accepted as overcoming 
the presumption. 

I am of the opinion that such a regulation is authorized 
by the statute. 

In conclusion, it is not out of place to add that this statute 
is so loosely drawn that its operation and effect have been in 
doubt ever since its passage. I had occasion recently to deal 
with one of its ambiguities, in an opinion rendered Novem- 
ber 23, 1927. (35 Op. 351). Differences of opinion have 
arisen as to whether the statute means that citizenship ac- 
quired by naturalization is in fact ended by extended resi- 
dence abroad, or merely that the right to protection by our 
Government is lost although citizenship in fact is retained. 
The meaning of the statute is uncertain in many other re- 
spects. As far back as 1795 the Supreme Court of the 
United States in Zalbot v. Jansen, 3 Dall. 183, 154, said: 

“A statute of the United States, relative to expatriation, is 
much wanted; especially, as the common law of England, is, 
by the constitution of some of the States, expressly recog- 
nized and adopted. Besides, ascertaining by positive law the 
manner in which expatriation may be effected would obvi- 
ate doubts, render the subject notorious and easy of appre- 
hension, and furnish the rule of civil conduct on a very 
interesting point.” 

That result does not seem to have been brought about by 
the Act of March 2, 1907, and it is obvious that clarifying 
legislation is desirable. 

Respectfully, | 
JOHN G. SARGENT. 


To the SecrETARY OF STATE. 
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PHILIPPINE ISLANDS—VALIDITi OF BOND ISSUE 


The proposed issue, by the Government of the Philippine Islands, of 
bonds to the extent of $110,000, the proceeds from the sale of which 
are to be used in purchasing an equivalent amount of bonds to be 
issued by the Province of La Union, being authorized by Act No. 
3281 of the Philippine Legislature of November 30, 1926, and being 
within the limit of indebtedness fixed by Congress, and all of the 
requirements of the statutes having been complied with, the bonds, 
when issued in the amount named and in the manner and form 
proposed, Will have been legally issued and will constitute valid 
and binding obligations of the Government of the Philippine Islands. 

Since the validity of the Insular bonds may depend upon the validity 
of the Provincial bonds, and as the Attorney General of the Philip- 
Pines has approved the Provincial bonds only to the extent of 
$110,000, the Attorney General deems it advisable to limit this 
opinion to the Insular bonds in that amount only. 


DrpaRTMENT OF JUSTICE, 
March 8, 1928. 


Sir: I have the honor to acknowledge receipt of your 
letter of January 20, 1928, requesting my opinion as to the 
legality of a proposed issue, by the Government of the 
Philippine Islands, of bonds having a face value of $165,000, 
the proceeds from the sale of which are to be used in purchas- 
ing an equivalent amount of panes to be issued by the 
Province of La Union. 

You have determined that bonds amounting to $165,000, 
to be known as “ Philippine Islands 414 per centum col- 
lateral loan of 1928 (due 1958), La Union,” shall. be dated 
January 1, 1928; that they shall be in coupon form, in the 
denomination of $1,000 each; that they shall bear interest 
at the rate of 4144 per centum per annum, payable semi- 
annually on January 1 and July 1 of cach year; and that 
they shall mature in 30 years from date of issue. 

The bonds are proposed to be issued in pursuance of the 
authority contained in the Act of the Philippine Legislature 
No. 3281, approved November 30, 1926, and section 11 of the 
Act of Congress of August 29, 1916 (c. 416, 39 Stat. 545, 
548), as amended by the Act of May 31, 1922 (c. 208, 42 Stat. 
598). 

Section 1 of the Act of the Philippine Legislature No. 
8281, approved November 30, 1926, supra, authorizes the 
issuance by the Governor General of the Philippines in the 
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name and on behalf of the Province of La Union, bonds 
aggregating 330,000 pesos ($165,000), the proceeds of which 
are to be used for the construction of bridges over the Caba, 
Darigayos, Maragayap, and Naguilian Rivers, and for the 
reimbursement to the Insular Government of outstanding 
loans contracted for the construction of permanent improve- 
ments. 

Section 2 of the Act authorizes the Governor General to 
assion and transfer said bonds to the Insular Government 
for a consideration to be charged to the net proceeds of the 
sale of bonds of the Insular Government issued in an equiv- 
alent amount, as provided in section 3 of the Act. 

Section 3 of the Act authorizes the Secretary of War to 
issue, in the name and on behalf of the Government of the 
Philippine Islands, bonds to the amount of $165,000, United 
States currency, for a term of 30 years, to be secured by 
bonds of the Province of La Union to be issued and assigned 
and transferred to the Insular Government under the au- 
thority of sections 1 and 2 of the Act. The Secretary of 
War is authorized to determine the form of the Insular 
bonds, the date of issuance thereof, and the rate and dates 
of payment of interest thereon, the interest rate, however, 
not to exceed 5 per centum per annum. Under the Act the 
Insular bonds may be in coupon or registered form, con- 
vertible in the discretion of the Secretary of War, into either 
form, and shall be registered in the Treasury of the United 
States, where principal and interest shall be payable in gold 
coin of the United States. The Secretary of War is further 
authorized to sell such Insular bonds upon such terms and 
conditions as in his judgment are most favorable, depositing 
the proceeds of the sale with an authorized depository or 
depositories of the Philippine Government in the United 
States, to the credit of the Treasury -of the Philippine 
Islands. 

By section 4, the proceeds of the sale of the Insular bonds 
are appropriated for the payment of (for) the bonds to be 
issued by the Province of La Union pursuant to the pro- 
visions of sections 1 and 2 of the Acct. 

Section 5 of the Act provides inter alta that the Insular 
bonds authorized by the Act shall be exempt from taxa- 
tion by the Government of the United States, by the Govern- 
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ment of the Philippine Islands, or any political or municipal 
subdivision thereof, or by any State or Territory of the 
United States or by any county, municipality, or other 
municipal subdivision of any State or Territory of the 
United States or by the District of Columbia. These exemp- 
tions are consonant with the provisions of section 1 of the 
Act of Congress of February 6, 1905 (c. 453, 33 Stat. 689) 
(U. S. C. Title 48, sec. 1193). 

Section 6 of the Act provides for the creation of a sink- 
ing fund for the payment of the Insular bonds, while sec- 
tion 7 provides for an annual appropriation out of the funds 
of the Insular treasury of such sums as may be necessary to 
provide for the sinking fund created by the preceding sec- 
tion. It further provides that the Insular Government shall 
be reimbursed by the Province of La Union for all sums dis- 
bursed for sinking fund, interest, and expenses of the issue 
and sale of the bonds, and in case the Provincial Board of 
La Union shall fail to make such reimbursement the Collec- 
tor of Internal Revenue and the Provincial treasurer of 
La Union are authorized and directed to withhold from 
the revenues of said Province, that may come into their 
possession, an amount sufficient to make such reimburse- 
ment. 

Section 11 of the Organic Act of August 29, 1916 (c. 416, 
39 Stat. 545, 548), provides so far as material to your 
question, as follows: 

“* * * where necessary to anticipate taxes and reve- 
nues, bonds and other obligations may. be issued by the 
Philippine government or any provincial or municipal 
government therein, as may be provided by law and to pro- 
tect the public credit: Provided, however, That the entire 
indebtedness of the Philippine government created by the 
authority conferred herein shall not exceed at any one time 
the sum of $15,000,000, exclusive of those obligations known 
as friar land bonds, nor that of any province or munici- 
pality a sum in excess of seven per centum of the aggregate 
tax valuation of its property at any one time.” 

Subsequently by Act of July 21, 1921 (c. 51, 42 Stat. 145), 
the limit of indebtedness of the Insular Government fixed 
by section 11, aforesaid, was extended to the sum of 
$30,000,000, and still later by Act of May 31, 1922 (c. 203, 
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42 Stat. 598, 599) (see U.S. C. Title 48, sec. 1191), the maxi- 
mum limit of indebtedness of the Insular Government was 
fixed at 10 per centum of the aggregate tax valuation of its 
property, provided, however, in computing such indebted- 
ness bonds not exceeding $10,000,000 in amount, issued by 
the Insular Government and secured by an equivalent 
amount of bonds issued by the Provinces and municipalities 
thereof, shall not be counted. 

It will be observed that the authority given by Congress 
to the Insular and Provincial Governments for the issuance 
of bonds in anticipation of taxes and revenues is broad and 
general, the only restriction being in the amount of public 
indebtedness to be incurred. (Act of August 29, 1916, as 
amended, supra, secs. 7, 8, 11, and 12; 33 Op. 7, 93, 209, 218. 
250; 34 Op. 460; see U.S. C. Title 48, secs. 1191 to 1202.) 

The limitation on indebtedness of the Insular Govern- 
ment applicable to this case is found in the last paragraph of 
the Act of May 31, 1922 (c. 203, 42 Stat. 598, 599 (see U.S. 
C. Title 48, sec. 1191) supra), which reads as follows: 

“In computing the indebtedness of the Philippine Govern- 
ment, bonds not to exceed $10,000,000 in amount, issued by 
that Government, secured by an equivalent amount of bonds 
issued by the Provinces or municipalities thereof, shall not 
be counted.” 

It appears from the memorandum by the Chief of the 
Insular Bureau submitted to the Judge Advocate General 
of the Army under date of December 23, 1927, which accom- 
panied your letter, that the aggregate total of bonds of this 
character heretofore issued amounts to $6,498,500, and there- 
fore the proposed issue, together with those now outstand- 
ing, will be within the authorization of the above paragraph, 
if all conditions precedent to the issue of the collateral bonds 
by the Province of La Union have been complied with by the 
provincial authorities and those bonds when issued will be 
valid obligations of said Province. 

In an opinion dated November 2, 1927, the Attorney 
General of the Philippines has determined that all the 
conditions precedent to the issuance of bonds of the Province 
of La Union in the amount of $110,000 have been complied 
with. According to the practice of this Department the 
determination of the question as to whether or not in cases 
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such as this the statutory provisions governing the issuance 
of Frovincial bonds have been complied with is left to the 
Attorney General of the Philippine Islands. Since the 
validity of the Insular bonds may depend upon the validity 
of the Provincial bonds and the said Attorney General has 
approved the Provincial bonds only to the extent of $110,000, 
it is advisable to limit this opinion to the Insular bonds in 
that amount only. 

As to the details of this particular 1 issue of Insular bonds, 
as set forth in your letter, it is apparent that the issue of the 
bonds in coupon form nig the date of the bonds, and the 
term for which they are to run, the medium in which they 
are payable, the place of payment of principal and interest, 
and the rate and dates of payment of the interest thereon are 
each in accordance with the provisions of the Act of the 
Philippine Legislature approved November 30, 1926, and 
known as Act No. 3281. 

On April 17, 1925, I had the honor to advise you that a 
certain issue of bonds by the Insular Government authorized 
by Act of the Philippine Legislature of December 3, 1924 
(3204), would, when issued in accordance with the provi- 
sions of said Act, be valid and binding obligations (34 Op. 
460). I have compared that Act with Act No. 3281 now 
under consideration and find they are in all material re- 
spects the same, except that in the instant case the collateral 
bonds contemplated will be those of the Province of La 
Union, whereas in the former case the collateral bonds are 
those of the Metropolitan Water District, and it is not 
necessary, therefore, for me to do more than refer to said 
opinion. 

The form of bond submitted is in substantial compliance 
with the law authorizing the issue. It is my opinion, there- 
fore, that all of the requirements of the statutes have been 
complied with, and that when said bonds in the amount of 
$110,000 have been issued in the manner and form proposed 
they will have been legally issued and will constitute valid 
and binding obligations of the Government of the Philippine 
Islands. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF War. 
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TARIFF—AUTHORIZATION FOR MAKING DECLARATIONS RE- 
SPECTING MERCHANDISE IMPORTED BY CORPORATIONS 


Under section 485 (f) of the Tariff Act of 1922 (42 Stat. 961), which 
relates to the authorization of persons to make declarations respect- 
ing merchandise imported by corporations, the direction of the 
statute is satisfied when such authority is given in specific terms, 
not left to inference or to deduction from general authority. 

If the board of directors of a corporation passes a resolution authoriz- 
ing its president to appoint agents and authorizing agents thus 
appointed to make declarations, the act of the agent thus appointed 
in making a declaration binds the corporation in every respect as 
fully as if he were named in the resolution of the board. 

The resolution of the Missouri corporation, herein set forth, complies 
with the requirements of section 485 (f) of the Tariff Act of 1922 
for the appointment of a person to make declarations for a cor- 
poration. 

DEPARTMENT OF JUSTICE, 


March 5, 1928. 


Sir: I have the honor to acknowledge receipt of your 
letter of November 30, 1927, in which you request my opin- 
ion as to the proper interpertation of section 485 (f) of the 
Tariff Act of 1922 (c. 356, 42 Stat. 961), which designates 
the persons by whom declarations with respect to merchan- 
dise consigned to a corporation may be made. 

The relevant portions of settion 485, supra, are: 

“(a) Every consignee making an entry under the provi- 
sions of section 484 of this Act shall make and file therewith, 
in a form to be prescribed by the Secretary of the Treasury, 
a declaration under oath, * * *. 

a * # if * 


“(f) Whenever such merchandise is consigned to a de- 
ceased person, or to an insolvent person who has assigned the 
same for the benefit of his creditors, the executor or admin- 
istrator, or the assignee of such person or receiver or trustee 
in bankruptcy, shall be considered as the consignee; when 
consigned to a partnership the declaration of one of the 
partners only shall be required, and when consigned to a 
corporation such declaration may be made by any officer of 
such corporation, or by any other person specifically author- 
ized by the board of directors of such corporation to make 
the same.” (Underscoring supplied.) 
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From your letter and the opinion of the Solicitor of the 
Treasury submitted therewith, together with other papers, 
it appears that a Missouri corporation, with a view to facili- 
tating the authorization of persons to make declarations 
respecting merchandise imported by the corporation, passed 
the following resolution: 

‘“ Whereas it is convenient and often necessary to issue 
power of attorney for the transaction of the customs busi- 
ness of the company. 

“ Now, therefore, be it resolved that the President and the 
Vice Presidents of the Bemis Bro. Bag Co. be, and ary of 
them is hereby, authorized severally on behalf of said com- 
pany to execute such powers of attorney appointing agents 
and attorneys with such powers as may be necessary and 
convenient to transact the business of the company with col- 
lectors of customs, and the company hereby ratifies and con- 
firms whatsoever the said persons, or either of them, may 
lawfully do by virtue of the authority herein granted to 
them. | 

‘“* And be it further resolved that those agents and attor- 
neys so appointed be, and any of them is, hereby authorized, 
severally, on behalf of said corporation, to execute owners’ 
declarations in accordance with the provisions of section 
485(f) of the Tariff Act of 1922; 

“And the company hereby ratifies and confirms whatso- 
ever the said persons, or any of them, may lawfully do by 
virtue of the authority herein granted to them.” 

Acting pursuant to this resolution, the President of the 
corporation authorized a named person to make declarations 
under section 485 of the Tariff Act, respecting merchandise 
consigned to the corporation. The question which you ask 
is whether or not the appointment by the president under 
authorization of the Board of Directors is a valid appoint- 
ment of a person to make declarations for a corporation 
under the provisions of section 485(f). 

Stated in another way, it is whether the statute means 
that the agent to mske declarations must be named by the 
Board of Directors or merely that his authority to make 
declarations shall be specifically dealt with by the Board. 

Where the consignee is an individual or a partnership, the 
law contemplates that there shall be no delegation of author- 
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ity to make declarations, and it requires the declaration to 
be made by one having a proprietary interest in the trans- 
acticn. 

If the question were whether the person named to make 
declarations for a corporation must be an officer, director, 
or managing agent of the corporation, intimate with its 
affairs or having a proprietary interest in them, the fact 
that individual consignees are required to make their own 
declarations, and partnership consignees must act through 
a member of the firm, would bear on the conclusion to be 
reached, but it is evident in the case of corporations that 
the agent appointed to make declarations need have no 
other connection with the corporation or be an officer, 
director, or stockholder. 

So far as corporations are concerned, the requirement 
of the statute relates only to the source of the authority, 
and not to the qualifications of the agent or his relations 
with the corporation, and its purpose is to provide that 
there shall be no doubt of that authority or pretext for 
denying or evading it. The statute, therefore, provides that 
the agent must be “specifically ” authorized by the Board 
and that direction is satisfied when the authority is given in 
specific terms, not left to inference or to deduction from 
general authority. If the Board of Directors passes a reso- 
lution authorizing the president of the corporation to ap- 
point agents and authorizing agents thus appointed to make 
declarations, the act of the agent thus appointed in making 
a declaration binds the corporation in every respect as fully 
as if he were named in the resolution of the Board. 

If the Board is required to name the agent, the proof of 
his authority would consist merely in a copy of the resolu- 
tion appointing him. In the case submitted, where the 
president makes the appointment acting under the authority 
of the resolution of the Board, the proof of the authority 
consists of the resolution and the power of attorney exe- 
cuted by the president. Nothing substantial is to be gained 
for the United States by an interpretation of this statute 
which merely removes the necessity of examining a power 
of attorney signed by the president. It might be intoler- 
ably vexatious to require a corporation engaged in making 
importations on.a large scale and at many ports of entry to 
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have its Board of Directors deal in each instance with these 
appointments or to call special meetings of the Board for 
the purpose of filling vacancies among their agents author- 
ized to make declarations. The statute is somewhat am- 
biguous, but we are not justified in giving it an interpre- 
tation which would impose a burden upon importers and 
gain nothing substantial for the United States. 

I have withheld this opinion for some time, awaiting the 
result of efforts to determine what the practical construction 
of this statute has been, with the idea that if a practical con- 
struction has been given it that might influence my opinion. 
So far as I am advised, there has been no definite practical 
construction of it. Section 263 of the Customs Regulations 
of 1923 does not deal directly and specifically with the 
problem. 

In my opinion the resolution of the corporation which is 
set forth above complies with the statute. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 





CIVIL SERVICE RETIREMENT ACT—REINSTATEMENT OF 
CLASSIFIED EMPLOYEE IN AN UNCLASSIFIED POSITION 


Mr. George O. White, who was appointed deputy marshal on Novem- 
ber 9, 1910, when such position was in the classified civil service, 
and remained in office until February 9, 1917, when he resigned, 
and who on September 6, 1921, was reappointed as deputy marshal 
upon certificate of reinstatement of the Civil Service Commission 
under Civil Service Rule IX, said position at the latter date not 
being in the classified civil service, retains his competitive status 
and is subject to the Civil Service Retirement Act. 


DEPARTMENT OF JUSTICE, 


March, 12, 1928. 


Sir: I have the honor to refer to your letter of November © 
17, 1927, requesting my opinion whether Chief Deputy Mar- 
_ shal George O. White, of the Southern District of Califor- 
nia, is subject to the Civil Service Retirement Act, c. 195, 41 
Stat. 614, as amended by the Act of July 3, 1926, c. 801, 44 
Stat. pt. 2, 904, 905, 910. The question arises in connection 
with the application of Mr. White, transmitted to the Com- 
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missioner of Pensions on July 20, 1927, for credit under the 
Act for past service in an unclassified position. 

On November 9, 1910, after competitive examination Mr. 
White was appointed ‘deputy marshal for the Southern Dis- 
trict of California, a position at that time in the classified 
civil service, and remained in office until February 9, 1917, 
when he resigned. He was appointed deputy marshal for the 
Northern District of California April 28, 1919, and resigned 
April 30, 1921; was reappointed to the same position July 
6, 1921, and again resigned August 6, 1921. On September 
6, 1921, he was appointed deputy marshal for the Southern 
District of California; became chief deputy November 16, 
1922, and has so continued to the present time. Bonds were 
required and given under the appointments of April 28, 
1919, and September 6, 1921. Respecting the latter the 
United States marshal says: | 

“When I appointed Mr. White to the position of deputy 
United States marshal, Southern District of California, on 
September 6, 1921, I assumed, thought, and intended that 
he would be restored to and have the same rights, privileges, 
and status as he had and enjoyed under his appointment of 
March 9, 1910, and I believed that his said appointment was 
in fact a reinstatement and reappointment to the position 
which he held under his civil-service appointment of March 
9, 1910, and from which he resigned February 9, 1917.” 

The Attorney General, on February 17, 1925, advised the 
Civil Service Commission of “the desire of Deputy White 
that his classified status be restored, in order that he may 
be entitled to the benefits of the Retirement Act upon reach- 
ing the age of retirement,” and recommended favorable ac- 
tion, “in the event of the issuance of a certificate is not con- 
trary to any rule or regulation of the Commission.” The 
Commission, by its secretary, replied on February 26, 1925, 
as follows: 

“The Executive Order of June 25, 1921, provided for 
reinstatement to a regular position in the case of persons of 
long service for a period up to five years. At the time of 
the issuance of the order, therefore, Mr. White was within 
reach, so far as absence from the service is concerned, for 
reinstatement to a regular position provided his services 
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were considered meritorious. As he was already serving in 
an excepted position on the date of the executive order and 
had left his competitive position less than five years before 
the date thereof, he could have been given a permanent 
status in his excepted position and, on account of long serv- 
ice in a position of importance, to which he was appointed 
from the typewriter examination, the case is believed to be 
meritorious within the meaning of the present reinstatement 
rule, which embodies the executive order mentioned, and this 
letter may therefore be regarded as authority for giving him 
a classified competitive status in his present position.” 

Since that time deductions have regularly been made from 
Mr. White’s salary, as required by statute, to cover both 
current contributions to the retirement fund and those for 
the period intervening between his appointment as deputy 
marshal for the Southern District of California, in 1921, and 
the date of the Commission’s letter. He is comparatively a 
young man and more than 25 years must elapse before he 
will have reached the age of retirement. 

By the Act of October 22, 1913, c. 32, 38 Stat. 208, it was 
provided— 

“That hereafter any deputy collector of internal revenue 
or deputy marshal who may be required by law or by au- 
thority or direction of the collector of internal revenue or 
the United States marshal to execute a bond to the collector 
of internal revenue or United States marshal to secure faith- 
ful performance of official duty may be appointed by the 
said collector or marshal, who may require such bond with- 
out regard. to the provisions of an Act of Congress entitled 
‘An Act to regulate and improve the civil service of the 
United States,’ approved January sixteenth, eighteen hun- 
dred and eighty-three, and amendments thereto, or any rule 
or regulation made in pursuance thereof, and the officer 
requiring said bond shall have power to revoke the appoint- 
ment of any subordinate officer or employee and appoint his 
successor at his discretion without regard to the Act, amend- 
ments, rules, or regulations aforesaid.” 

The pertinent sections of the Retirement Act are these— 

“ Sec. 1. All employees to whom this Act applies who, 
before its effective date, shall have attained or shall there- 
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after attain the age of seventy years and rendered at least 
fifteen years of service computed as prescribed in section 5 
of this Act shall be eligible for retirement on an annuity as 
provided in section 4 hereof. * * * (44 Stat. pt. 2, 904). 

“ Sec. 8. This Act shall apply to the following employees 
and groups of employees: (a) All employees in the classified 
civil service of the United States, including all persons who 
have been heretofore or may hereafter be given a competitive 
status in the classified civil service, with or without com- 
petitive examination, by legislative enactment, or under 
civil service rules promulgated by the President, or by Ex- 
ecutive orders covering into the competitive classified service 
groups of employees with their positions, or authorizing the 
appointment of individuals to positions within such 
service. * * * 

“Sec. 9. Beginning with the effective date of this Act, 
all employees who may be brought then or thereafter within 
the purview of the Act by legislative enactment, or by ap- 
pointment, or through classification, or by transfer, or rein- 
statement, or Executive order, or otherwise, shall be required 
to deposit with the Treasurer of the United States to the 
credit of the ‘ civil-service retirement and disability fund’ 
a sum equal to 214 per centum of the employee’s basic salary, 
pay, or compensation received for services rendered after 
July 31, 1920, and prior to the effective date of this Act, 
and also 314 per centum of the basic salary, pay, or compen- 
sation for services rendered after the effective date of this 
Act, together with interest computed at the rate of 4 per 
centum per annum compounded on June 30 of each fiscal 
year, but such interest shall not be included for any period 
during which the employee was separated from the service. 
Upon making such deposit the employee shall be entitled to 
credit for the period or periods of service involved. * * *” 

In an opinion of June 3, 1924, 34 Op. 193, 197-198, my 
predecessor considered the question, “ whether employees ‘in 
positions excepted by law, but nevertheless eligible for re- 
transfer to the competitive classified service may not prop- 
erly be regarded as subject to the Retirement Act.” Answer- 
ing in the affirmative, he used this language: 

“ Having been giverf the ‘ competitive status’ in the classi- 
fied civil service mentioned in the Act of March 27, 1922, he 
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does not lose that status by being transferred to a nonclassi- 
fied position so long as he remains ‘continuously in the 
executive or judicial civil service of the United States,’ as 
set forth in Rule X, paragraph 3, of the Civil Service Rules. 
Such person is eligible for retransfer to a position in the 
classified civil service and, in my opinion, is entitled to the 
benefits and subject to the obligations of the Retirement 
Act.” © 

The opinion dealt specifically with deputy collectors of 
internal revenue. They, as well as deputy marshals, were 
covered by the Act of October 22, 1918, supra, and both are 
affected by the same considerations so far as the question of 
application of the Retirement Act is concerned. As a matter 
of fact, since that opinion all deputy marshals who have 
preserved their competitive status by continuous service have 
been required to contribute to the retirement fund through 
deductions from their salaries in accordance with the statute. 
The only new question, therefore, respects the efficacy and 
result of the attempted restoration of Mr. White’s com- 
petitive status. 

The opinion of June 3, 1924, speaks of continuous service, 
but it will be noticed that it is continuous service as con- 
templated by Civil Service Rule X, paragraph 3, governing 
retention of a competitive status for purposes of retransfer— 

“Any person may be retransferred to a position in which he 
was formerly employed or to any position to which transfer 
could be made therefrom if since his transfer he has served 
continuously and satisfactorily under any of the following 
conditions: (1) In the executive or judicial civil service of 
the Wnited States or of its insular possessions. * * *” 

The fact that an employee transferred from a classified to 
an unclassified position retained his competitive status, under 
the rule, was highly persuasive that he remained subject to 
the Retirement Act. A transfer followed by continuous 
service is contemplated, but the requirement in this respect 
must be considered in the light of Rule IX, which, since 
amendment by Executive order on June 25, 1921, has read 
as follows: 

“A person separated without delinquency or misconduct 
from a competitive position or from a position which he 


entered by transfer or promotion from a competitive posi- 
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tion or to accept another appointment in the executive civil 
service may be reinstated upon certificate of the commission 
subject to the following limitations: 

“(a) Unless otherwise provided hereinafter a person may 
be reinstated only to the department or independent Gov- 
ernment establishment from which separated and upon requi- 
sition made within one year from the date of his separation. 
When the commission and the appointing officer are in agree- 
ment that the public interest requires such unusual action, 
the commission may allow reinstatement after absolute ap- 
pointment in any part of the classified service, and it may 
also authorize waiver of the one-year limit herein prescribed 
under the following time limitations: Two years where serv- 
ice has been two years but less than three years; three years 
where service has been three years but less than four years; 
four years where service has been four years but less than 
five years; and five years where service has been five years 
or more. * * *” 

I am informed that during a long period of years the 
Commission has repeatedly authorized reinstatement in un- 
classified positions, under this rule, for the purpose of pre- 
serving, or restoring, the competitive status of an employee, 
and thereafter permitting his retransfer to a classified posi- 
tion under Rule X. I have no doubt of the propriety of such 
action; but, even if my views were otherwise, the long- 
continued practice would be entitled to the highest respect 
and should not be disturbed except for very urgent reasons. 
Swendig v. Washington Co., 265 U. S. 322, 331. 

The direct and intended result either of transfer to an 
unclassified position or of reinstatement therein is the same— 
preservation of the competitive status for purposes of re- 
transfer. It having been determined that preservation of 
the competitive status effected by a transfer carries with it 
the benefits and obligations of the Retirement Act, I must 
conclude that such preservation of the competitive status 
accomplished by reinstatement, “upon certificate of the 
Commission,” as prescribed by Rule LX, is just as efficacious. 

While the certificate in this case was not issued until more 
than three years had elapsed since Mr. White’s second ap- 
pointment as deputy marshal for the Southern District of 
California, on September 6, 1921, I am informed that it has 
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been the practice of the Commission for perhaps 40 years 
to issue such certificates or to take other curative action 
nunc pro tunc in meritorious cases when its attention has 
been drawn to the omission of some formality necessary to 
preserve the rights of an employee, and I have no reason 
to doubt its power to do so. Aside from the probable cor- 
rectness of its conclusion, the uniform practice followed for 
so many years may not, under the principle referred to above, 
be lightly disturbed. 

I have the honor to advise you, therefore, that in my 
opinion Mr. White retains his competitive status and is 
subject to the Civil Service Retirement Act. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE INTERIOR. 





COST-PLUS CONTRACTS—FEDERAL INCOME AND EXCESS 
PROFITS TAXES 


Federal income and excess profits taxes should not be included: in 
computing the cost under the contracts of the Newport News Ship- 
building & Dry Dock Co. with the Navy Department for the build- 
ing of certain battleships and destroyers on the basis of actual cost 
plus 10 per cent profit. 

Opinion of August 16, 1923 (33 Op. 528), Claim of Bath Iron Works 
(Ltd.), approved. 

DEPARTMENT OF J USTICE, 
March 15, 1928. 

Sir: I have the honor to refer to your letter of February 
8, 1928, requesting my opinion in the matter of the appeal 
of the Newport News Shipbuilding & Dry Dock Co. from 
the decision of the Navy Department declining to pay, as an 
element of cost of constructing certain battleships and de- 
stroyers, Federal income and excess profits taxes. 

The Navy Department entered into contracts with the 
claimant for the building of certain battleships and destroy- 
ers on the basis of actual cost plus 10 per cent profit. Clause 
nineteenth of the contracts, defining the items to be included 
in actual cost, provides, in section (d), that such cost shall 
include: 

“A proper proportion of taxes of all kinds accrued during 
the taxable year with respect to the business or property.” 
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The sole question at issue is whether upon a proper con- 
struction of the above section Federal income and excess 
profits taxes are to be included in such actual cost. 

The precise question was the subject of an opinion by my 
predecessor in Claim of Bath Iron Works (Lid.), 33 Op. 
528. In that opinion the issue was considered very fully 
and the conclusion was reached that Federal income and 
excess profits taxes were not a part of actual cost under a 
contract containing the identical clause above set out. For 
a full analysis of the question reference is made to that 
opinion. 

I find no reason to depart from the conclusions reached 
therein. Fundamentally, income and excess profits taxes 
are not a part of cost, but are levied upon profits over and 
above such cost. Nothing short of specific reference would 
convince that the parties contemplated including them in 
cost, irrespective of the legality of such inclusion. 

Claimant calls attention to the case of The William Cramp 
d& Sons Ship & Engine Building Co. v. United States, Court 
of Claims No. F-291, decided December 5, 1927. That case 
distinguishes itself from the present one. As said in the 
opinion of the Court of Claims, “ This tax is not a property 
tax, nor is it a tax on income.” (Italics supplied.) More- 
over, income and excess profits taxes were expressly excluded 
by the contract in the Cramp case. 

In Garford Motor Truck Co., 57 C. Cls. 404, 410, cited in 
the Cramp case, a direct war tax on sales was under consid- 
eration, and the decision is therefore inappropriate to the 
facts in the present case. 

Claimant cites no other authorities in opposition to the 
opinion in Claim of Bath Iron Works, supra. The claim is 
made, however, that the Bath Iron Works case was com- 
promised while pending before the Court of Claims. The 
fact of the compromise is correct, but the reason for com- 
promising was solely because of the financial condition of 
the company, which was then in the hands of receivers. 
The Government was pressing counterclaims against the 
Bath Iron Works, but there was no substantial equity in the 
assets of the company above liens having priority over the 
Government, Any sums which might have been recovered 
by claimant against the Government would have been paid 
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back to the Government, subject to any prior rights of other 
creditors. Under the circumstances, for practical reasons 
only, it was recommended that the proceedings be dismissed 
upon mutual release of claims. 

I have come to the conclusion, therefore, that the opinion 
in the Claim of Bath Iron Works (Ltd.), 83 Op. 528, should 
be approved and that Federal income and excess-profits 
taxes should not be included in computing. cost under the 
contracts with the Newport News Shipbuilding & Dry 
Dock Co. 


Respectfully, JOHN G. SARGENT. 


To the PRESIDENT. 





ATTORNEY’S CONTRACT TO REPRESENT THE SEMINOLE 
NATION 


With respect to the contract of Thomas B. Latham, which provides 
for his employment as attorney for the prosecution of the claim 
of the Seminole Nation to recover a one-half interest in royalties 
that have accrued and.may hereafter accrue for oil, gas, and other 
minerals removed from lands formerly belonging to the tribe, but 
heretofore allotted and conveyed in severalty to its members, it is 
recommended by the Attorney General that the President withhold 
his approval thereof, because the claim proposed to be asserted is 
without any substantial basis in law or in equity. 


DEPARTMENT OF JUSTICE, 
March 22, 1928. 

Sir: I have the honor to acknowledge receipt of your 
reference to me of the application of Thomas B. Latham, 
of McAlester, Okla., for approval by you of his contract for 
employment as attorney to represent the Seminole Nation. 
This contract provides for the prosecution of the claim of 
the Seminole Nation to recover a one-half interest in royalties 
that have accrued and may hereafter acrue for oil, gas, and 
other minerals removed from lands formerly belonging to 
the tribe, but heretofore allotted and conveyed in severalty 
to its members. 

The Act of April 26, 1906 (c. 1876, 34 Stat. 137, 148), 
provides that no contract involving the payment of money 
or affecting any property of the Seminole Nation “shall be 
of any validity until approved by the President of the 
United States,” and this contract is of such a nature as to be 
invalid without your approval. 
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No doubt an important consideration affecting the exer- 
cise of your discretion is whether the claim of the Seminoles 
which the attorney is expected to take charge of has sufii- 
cient basis in law or in equity to justify its submission to 
the courts. 

The Seminole agreement and treaty (Act of July 1, 1898, 
c. 542, 30 Stat. 567), in anticipation of the early termination 
of the tribal government, provided for the allotment of the 
tribal lands and for that purpose that all the lands should 
be divided into three classes, the first class to be appraised » 
at $5, the second class at $2.50, and the third at $1.25 per 
acre, the same to be divided among the members of the tribe 
“so that each shall have an equal share thereof in value, so 
far as may be, the location and fertility of the soil con- 
sidered.” The Act then provided: 

“Should there be discovered on any allotment any coal, 
mineral, coal oil, or natural gas, and the same should be 
operated so as to produce royalty, one-half of such royalty 
shall be paid to such allottee and the remaining half into the 
tribal treasury until extinguishment of tribal government, 
and the latter shall be used for the purpose of equalizing the 
value of allotments; and if the same be insufficient therefor, 
any other funds belonging to the tribe, upon extinguishment 
of tribal government, may be used for such purpose, so that 
each allotment may be.made equal in value as aforesaid. 

x * % ¥ # 

“ When the tribal government shall cease to exist the prin- 
cipal chief last elected by said tribe shall execute, under his 
hand and the seal of the Nation, and deliver to each allottee 
a deed conveying to him all the right, title, and interest of 
the said Nation and the members thereof in and to the lands 
so allotted to him, and the Secretary of the Interior shall 
approve such deed, and the same shall thereupon operate as 
relinquishment of the right, title, and interest of the United 
States in and to the land embraced in said conveyance, and 
as a guarantee by the United States of the title of said 
lands to the allottee; and the acceptance of such deed by the 
allottee shall be a relinquishment of his title to and interest 
in all other lands belonging to the tribe, except such as may 
have been excepted from allotment and held in common for 
other purposes.” 
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There was a further provision that all moneys belonging 
to the Seminoles remaining after equalizing the value of the 
allotments and reserving a school fund should be divided per 
capita among the members of the tribe in installments, “ the 
first to be made as soon as convenient after allotment and 
extinguishment of tribal government,” etc. 

The Act of March 3, 1903 (c. 994, 32 Stat. 982, 1008), 
provided that the tribal government should not continue 
longer than March 4, 1906. Before that date was reached, 
Congress altered the plan and concluded to proceed with 
the conveyances to allottees, but to continue the tribal gov- 
ernment, and it so provided in the joint resolution of March 
2, 1906 (34 Stat. 822), and the Act of April 26, 1906 (c. 1876, 
34 Stat. 187, 148). By the Act of May 27, 1908 (c. 199, 35 
Stat. 312), it was provided: 

“Sec. 11. That all royalties arising on and after July 
first, nineteen hundred and eight, from mineral leases of al- 
lotted Seminole lands theretofore or hereafter made, which 
are subject to the supervision of the Secretary of the Interior, 
shall be paid to the United States Indian agent, Union 
Agency, for the benefit of the Indian lessor or his proper 
representative to whom such royalties shall thereafter be- 
long; and no such lease shall be made after said date except 
with the allottee or owner of the land: Provided, That the 
interest of the Seminole Nation in leases or royalties aris- 
ing thereunder on all allotted lands shall cease on June © 
thirtieth, nineteen hundred and eight.” 

Although the tribal government still continues, the al- 
lotments have been made and deeds long since delivered to 
the allottees, purporting to convey absolute title, guaranteed 
by the United States and the allottees, and those claiming 
under them have proceeded in reliance on the Act of 1908, 
which ended the arrangement for paying one-half of the 
royalties into the tribal treasury. 

The theory of the proposed suit is that the tribe was given 
by the agreement of 1898 a one-half interest in royalties de- 
rived from oil or minerals on allotted lands, up to the time 
of the dissolution of the tribal government, and although 
it is conceded Congress could have terminated the tribal] 
government at any time, thus ending the tribal interest in 
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the royalties, the only way it could put an end to the tribe’s 
interest, consistently with the agreement of 1898, was by 
ending the tribal government and that it has not done, and 
therefore the Act of 1908, which fixed June 30, 1908, as the 
end of the tribal interest, was void in that it deprived the 
tribe of a contract right under the agreement of 1898. 

This contention is based on a misconception of the real 
meaning and effect of the agreement of 1898. While that 
agreement said that one-half of the royalties should be paid 
into the tribal treasury until extinguishment of the tribal 
government, it also provided that the conveyances to allot- 
tees should be made simultaneously with the end of tribal 
government. The essence of the agreement was that the 
payment into the tribal treasury of one-half the royalties 
from allotted lands should cease when conveyances were 
made to the allottees. That was plainly contemplated by 
the agreement because it stated that the deeds would operate 
to convey to the allottees complete title to the land and their 
acceptance should be a relinquishment of the interest of the 
allottees in other tribal lands, results inconsistent with the 
idea that the tribe should continue to have an interest in the 
minerals in the conveyed lands, or that any allottee should 
have any right to participate in royalties derived from the 
lands conveyed to other members of the tribe. The state- 
ment in the agreement of 1898 that payment into the tribal 
treasury of one-half the royalties should continue until the 
extinguishment of tribal government was only another way 
of saying that the payments should continue until the time © 
arrived for making the conveyances. Therefore, when 
Congress concluded to continue the tribal government in- 
definitely, but to cause the conveyances to be made to 
allottees forthwith, as provided in section 6 of the Act of 
April 26, 1906, and then fixed June 30, 1908, as the date for 
ceasing the payment into the tribal treasury of half the - 
royalties from allotted lands, it was not departing from the 
substance of the agreement of 1898 or disregarding any 
contract right of the tribe. Deeds to allottees having the 
effect provided in the Act of 1898 could not have been made 
-without stopping the payment of royalties to the tribe. 
When altering the plan, to provide that conveyances of 
allotments should be made prior to the end of tribal govern- 
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ment, Congress might have provided that the payment of 
royalties to the tribe should cease as to each allotment when 
a deed should issue to the allottee, but it resulted in more 
uniformity and was more in accordance with the 1898 agree- 
ment to fix a date as of which all such payments should 
cease. The agreement of 1898 contemplated early termina- 
tion of the tribal government and the time for making 
deeds to allottees. The Act of 1903 confirmed that by fix- 
ing March 4, 1906, as the end of tribal government and the 
time for making deeds to allottees. In fixing June 30, 1908, 
as the date for ending royalty payments to the tribal treasury 
Congress allowed the tribal treasury all that was contem- 
plated by the original plan. 

There are other reasons why the proposed suits could not 
succeed. The primary purpose of the provision for pay- 
ment of one-half the royalties into the tribal treasury was 
to furnish a fund to equalize the value of the allotments. 
Any surplus was to be divided per capita among the mem- 
bers of the tribe. For the tribe now to collect these royalties 
for per capita distribution would operate pro tanto to over- 
turn the absolute character of conveyances to allottees made 
years ago on which oil or minerals have been discovered, 
and would have the effect of giving to other allottees, who 
by acceptance of their deeds relinquished all interest in 
other lands, a right to participate in the royalties derived 
from the lands they relinquished. The ordinary rules of 
estoppel would defeat such a claim, even if there were a de- 
parture from the original contract. To allow the recovery 
sought and a distribution of the proceeds to the members 
of the tribe in direct opposition to the principles on which 
the allotments were conveyed and accepted would not be 
permitted in any court. 

My opinion is that the claim proposed to be asserted is 
without any substantial basis in law or in equity. It is 
not proposed under this contract to sue the United States. 
If through what has been done a claim has arisen against the 
United States in favor of the tribe, it may be presented in 
the Court of Claims (Act of May 20, 1924, c. 162, 48 Stat. 
183), and the Seminole Nation has already employed at- 
torneys for prosecution of such claims, whose contracts have 
been approved. 
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The suits proposed here would be against allottees and 
those claiming under them, including lessees. The institu- 
tion of such suits would gain nothing for the Seminole 
Nation and would unjustifiably harass those who for many 
years have relied on the provisions of the Act of 1908 and 
on the validity of the titles of the allottees, and on the 
guaranty by the United States that the deeds to allottees 
conveyed a good title. If it appeared that the tribe had a 
claim with a substantial basis in law or equity, it should 
not be deprived of the opportunity to assert it, through a 
refusal to allow employment of counsel; but, as is the case 
here, when a claim is without any merit, and the only effect 
of the approval of an attorney’s contract is to set in motion 
litigation to needlessly burden the courts. and harass others, 
your discretion may properly be exercised by withholding 
your approval, and I recommend that course. 


Respectfully, JOHN G. SARGENT. 


To the PRESIDENT. 





WAR MINERALS RELIEF ACT—REAL ESTATE PURCHASED 
AND INTEREST PAID ON MONEY BORROWED 


In the adjustment of claims, under section 5 of the War Minerals 
Relief Act (40 Stat. 1274), the Secretary of the Interior is not 
justified in including losses sustained in the purchase of real estate 
or the losses arising by reason of interest paid, or payable under 
obligations to pay, on money borrowed for use by operators in con- 
necticn with operations under the law. 


DEPARTMENT OF JUSTICE, 
March 23, 1928. 

Sir: I have the honor to acknowledge the receipt of your 
letters of December 9, 1927, February 25, 1928, and March 9, 
1928, in which you request my opinion on the following ques- 
tions arising in the administration of section 5 of the Act 
of March 2, 1919 (c. 94, 40 Stat. 1272, 1274), commonly 
known as the War Minerals Relief Statute: 

First. Are you authorized to adjust, liquidate, and pay 
net losses sustained in the purchase of real estate? 

Second. Are you authorized to adjust, liquidate, and pay 
net losses arising by reason of interest paid, or payable under 
obligations to pay, on money borrowed for use by operators 
in connection with operations under the law? 
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In your letter of March 9, 1928, you state that claims of 
such character have been filed with you for adjustment, 
allowance, and settlement under the Act; that in your ad- 
ministration of the Act you have held that claims of such 
character are not within the purview of the statute and for 
that reason have declined to consider them with a view to an 
adjustment; that some of the claimants, and Members of 
Congress who are giving consideration to the passage of 
legislation having for its purpose the enlargement of the 
scope of these statutes to embrace such claims, have recently 
appeared before you urging that the construction of the law 
which has heretofore been followed is erroneous, and that 
if correctly interpreted claims of the character mentioned 
should be reopened and adjusted without further legislation ; 
that you have refused upon their application to recede from 
the construction adopted or to reconsider such cases with a 
view to adjustment of losses arising from the classes of 
claims covered by the questions submitted to me, and you 
now desire my opinion on the two questions of law. 

Section 5 of the Act provides: 

“That the Secretary of the Interior be, and he hereby is, 
authorized to adjust, liquidate, and pay such net losses as 
have been suffered by any person, * * * by reason of pro- 
ducing or preparing to produce, either manganese, * * * 
or tungsten in compliance with the request or demand of the 
Department of the Interior, * * * to supply the sas aaa 
needs of the Nation in the prosecution of the war; * * 

“The said Secretary shall make such adjustments and 
payments in each case as he shall determine to be just and 
equitable; that the decision of said Secretary shall be con- 
clusive and final, subject to the limitation hereinafter pro- 
vided; * * * And provided further, That said Secre- 
tary shall consider, approve, and dispose of only such claims 
as shall be made hereunder and filed with the Department 
of the Interior within three months from and after the ap- 
proval of this Act: And provided further, That no claim 
shall be allowed or paid by said Secretary unless it shall 
appear to the satisfaction of the said Secretary that the 
expenditures so made or obligations so incurred by the claim- 


ant were made in good faith for or upon property which con- 


tained either manganese, * * * or tungsten in sufficient 
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quantities to be of commercial importance; And provided 
further, That no claims shall be paid unless it shall appear 
to the satisfaction of said Secretary that moneys were in- 
vested or obligations were incurred subsequent to April 
sixth, nineteen hundred and seventeen, and prior to Novem- 
ber twelfth, nineteen hundred and eighteen, in a legitimate 
attempt to produce either manganese * * * or tungsten 
for the needs of the Nation fos the prosecution of the war, 
and that no profits of any kind shall be included in the 
allowance of any of said claims, and that no investment for 
merely speculative purposes shall be recognized in any man- 
ner by said Secretary: And provided further, That the 
settlement of any claim arising under the provisions of this 
section shall not bar the United States Government, through 
any of its duly authorized agencies, * * * from the 
right of review of such settlement, nor the right to recover 
any money paid by the Government to any party under and 
by virtue of the provisions of this section, if the Government 
has been defrauded * * *. 
* * # a | % 


“That nothing in this section shall be construed to confer 
jurisdiction upon any court to entertain a suit against the 
United States: Provided further, That in determining the 
net losses of any claimant the Secretary of the Interior shall, 
among other things, take into consideration and charge to 
the claimant the then market value of any ores or minerals 
on hand belonging to the claimant, and also the salvage or 
usable value of any machinery or other appliances which 
may be claimed was purchased to equip said mine for the 
purpose of complying with the request or demand of the 
agencies of the Government in the manner aforesaid.” 

Soon after its passage the question arose whether the Act 
contemplated payment for losses arising from the purchase 
of real property. Had the bill in its original form become 
law there would ve been no doubt about it, for it oF 
tained the words “or acquiring property for producing,’ 
etc. In the Senate, Senator Smoot called attention to this 
language and said: 

“Mr. Smoor. * * * I want to call the attention of the 
Senator from Nevada to the words ‘or acquiring property 
for producing.’ It seems to me that is going too far. I 
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think that where a man has purchased a piece of property 
ror producing these metals we should not authorize the Sec- 
retary of the Treasury (Interior) to go into the question as 
to what he paid and whether he lost upon the purchase price 
because of the fact that the war closed sooner than he antici- 
pated, I believe that is going altogether too far. I will 
ask the Senator if it would not be very much better to strike 
out the words ‘or acquiring property for producing,’ ” 
(Cong. Rec. 65th Cong., 3d sess., v. 57, pt. 3, 2212, 2213.) 

Senator Henderson, who apparently had the bill in charge, 
agreed and the words were omitted. For various weighty 
reasons, including this bit of legislative history, the then 
Secretary of the Interior ruled that reimbursement for losses 
resulting from the purchase of real property was not in- 
cluded in the purpose of the Act. The other question, that 
of the power of the Secretary under the Act to allow items 
of interest as an element of loss, also arose early in the 
administration of the Act and was decided in the negative. 
The Supreme Court has held that the Secretary’s construc- 
tion of the Act in both respects was within the discretion 
permitted by the statute. Work v. Rives, 267 U. 8. 175; 
Work v. Chestatee Pyrites & Chemical Corporation, 267 
U.S. 185. 

The history of the administration of the Act contained in 
the papers submitted with your letters shows that all claims 
under consideration by you were filed within 90 days after 
the passage of the Act; that your predecessors in office so 
construed the Act as to reject both classes of claims, and 
that that construction has been consistently maintained by 
you and that all claims filed within the statutory period 
have been acted upon in accordance with this construction. 
It further appears that the questions are presented at this 
time under applications to reopen cases thus disposed of. 
It also appears that the arguments now advanced were then 
considered and the construction contended for by the claim- 
ants rejected. 

Prior to the amendment of November 23, 1921 (c. 187, 
42 Stat. 322), and during the consideration of the Amenda- 
tory Act, Congress was, under a resolution of the Senate 
of January 19, 1921, advised of the construction of the law 
adopted and followed by your predecessors. Thereafter the 
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two Amendatory Acts were passed, neither of which con- 
tains language which upon any reasonable theory can be 
held to overrule or modify the meaning of the original Act 
as thus construed. Of the amendment of November 23, 
1921, the Supreme Court has said (267 U. S. 180): 

‘“ This amendment was brought about on the recommenda- 
tion of the Secretary of the Interior, because he had felt 
obliged, under section 5 as it was, to reject some 600 claims 
for failure within the time limit to show a direct personal 
request or demand upon the claimant by the government 
authorities named in the Act and a response thereto by the 
claimant and because the Comptroller had refused to pay 
any changed award of the Secretary made after a rehearing 
or to correct miscalculation.” 

The amendment of June 7, 1924 (c. 327, 43 Stat. 634), 
merely removed the limitation imposed by the Act on the 
amount to be disbursed in payment of claims. Thus, 
though Congress has twice amended this section of the Act 
by liberalizing its provisions in favor of claimants, never- 
theless it has not seen fit to amend it so as to make it clearly 
include claims for losses of the kind covered by your ques- 
tion, though the Departmental construction rejecting such 
claims was distinctly brought to its attention. 

Under such circumstances and irrespective of the reasons 
upon which the construction first adopted and consistently 
adhered to was based, or of what my own opinion might be 
if it were a case of first impression, and passing over the 
traditionally grave questions of propriety and power which 
always arise when the head of an executive department 
undertakes to review and overrule decisions deliberately 
made by one of his predecessors (compare 2 Op. 8; 13 Op. 33, 
3887; 15 Op. 208), I think it must be held that Congress 
has by: acquiescence sanctioned and adopted your con- 
struction as a correct interpretation of its intent. I agree 
fully with the conclusion reached by the Solicitor of your 
Department that “you would not be justified, without 
further legislation authorizing the inclusion of the items 
referred to, in considering either of them as a proper basis 
for an award.” 


Respectfully, JOHN G. SARGENT. 


Tio the SECRETARY OF THE INTERIOR. 
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CUSTOMS LAWS—EXPENSE OF UNLOADING CARS CONTAIN- 
ING IMPORTED MERCHANDISE 


Under section 461 of the Tariff Act of 1922, where merchandise is 
brought in by rail from contiguous foreign countries and is unladen 
at the first port of arrival for entry, inspection and appraisal, the 
carrier may be required to perform the service of unloading such 
merchandise and exposing it to view in such a way as to enable 
the customs officers to perform their duties without expense to the 
United States. 

Where merchandise, brought in from a contiguous country, arrives in 
a car sealed by officers of the United States stationed in the place 
from which such merchandise is shipped and, as provided in section 
463 of the Tariff Act of 1922, is allowed to proceed under seal 
without inspection to the port of destination, the unloading and 
exposure to inspection at destination must be done by the carrier 
without expense to the United States. 

Merchandise which is entered at the first port of arrival for trans- 
portation in bond, as provided in section 552 of the Tariff Act of 
1922, must be exposed to customs Officers for inspection without 
expense to the United States. 

Carriers may be required to provide customs tracks and to place cars 
there for inspection, when such things are reasonably necessary to 
enable the customs officers to perform their duties with convenience 
and dispatch ; and, when the unloading of cars is reasonably neces- 
sary to enable the customs officers to make such inspection, the 
carriers may be required to perform such service. 

Where merchandise arrives in a car under Seal, aS provided in section 

463 of the Tariff Act of 1922, it may, without expense to the United 
States, be subjected to inspection at the border for the purpose of 
detecting smuggling, provided such inspection is made under suit- 
able regulation prescribed by the Secretary of the Treasury. 


DEPARTMENT OF JUSTICE, 
March 26, 1928. 

Sir: In your letters of May 23, 1927, and November 18, 
1927, referring to various sections of the Tariff Act of 1922 
(c. 356, 42 Stat. 858, 956, 957, 975; U.S. C. Title 19, secs. 277, 
279, 482), you have asked my opinion as to the extent of the 
facilities which common carriers by railroad may be required 
to furnish, without expense to the United States, for the 
examination for customs purposes of merchandise arriving 
by rail from contiguous foreign countries. 

The three sections of the Tariff Act bearing directly on 
the subject are the following: 
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“Sec. 461. All merchandise and baggage imported or 
brought in from any contiguous country, except as otherwise 
provided by law or by regulations of the Secretary of the 
Treasury, shall be unladen in the presence of and be inspected 
by a customs officer at the first port of entry at which the 
same shall arrive; and such officer may require the owner, or 
his agent, or other person having charge or possession of any 
trunk, traveling bag, sack, valise, or other container, or of 
any closed vehicle, to open the same for inspection, or to 
furnish a key or other means for opening the same. 

“Sec. 463. To avoid unnecessary inspection of merchan- 
dise imported from a contiguous country at the first port of 
arrival, the master of the vessel or the person in charge of 
the vehicle in which such merchandise is imported may apply 
to the customs or consular officer of the United States sta- 
tioned in the place from which such merchandise is shipped, 
and such officer may seal such vessel or vehicle. Any vessel 
or vehicle so sealed may proceed with such merchandise to 
the port of destination under such regulations as the Secre- 
tary of the Treasury may prescribe. 

“Sec. 552. Any merchandise, other than explosives and 
merchandise the importation of which is prohibited, arriving 
at a port of entry in the United States may be entered, under 
such rules and regulations as the Secretary of the Treasury 
may prescribe, for transportation in bond without appraise- 
ment to any other port of entry designated by the consignee, 
or his agent, and by such bonded carrier as he designates, 
there to be entered in accordance with the provisions of this 
Act.” 

Section 623 gives the Secretary of the Treasury authority 
to make such rules and regulations as may be necessary to 
carry out the provisions of the Act. 

Other sections which have more or less bearing are sections 
401 (b), 447, 448, 456, 499. 

Four classes of cases are mentioned in your letters. The 
first is that of merchandise, entry of which is completed as 
provided in section 461, at the first port of entry at which 
it arrives, because the importer does not ask that the mer- 
chandise be continued in transit under seal or in bond, and 
the goods are accordingly unladen at the first port for entry, 
inspection, and appraisal. A second is where the merchan- 
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dise arrives in a car sealed by officers of the United States 
stationed in the place from which the merchandise is shipped, 
and, as provided in section 463, is allowed to proceed under 
seal without inspection to the port of destination, there 
to be unladen and inspected and appraised. A third class 
is that of merchandise which is entered at the first port 
of arrival for transportation in bond, as provided in section 
552. The fourth class is that of merchandise arriving in a 
car under seal, which ordinarily, under section 463, would 
proceed to the port of destination without inspection, but 
which is nevertheless subjected to inspection at the border 
to determine whether frauds are being perpetrated on the 
customs laws by concealment of goods with intent to evade 
payment of duty or to violate restrictions on importation, 
or both. : 

Under its plenary power to regulate foreign commerce and 
to levy duties, Congress, having power to prohibit im- 
portations entirely, may impose such conditions as it sees 
fit respecting inspection of merchandise upon importation. 
Buttfield v. Stranahan, 192 U.S. 470. It can not be doubted 
that Congress has power to require an importer, at any time 
before the merchandise is finally released from customs 
custody, to expose it for inspection as often and in such 
manner as Congress may prescribe, whether for the purpose 
of detection of smuggling, or importation of prohibited 
goods, or for inspection and appraisal of dutiable goods, 
all without expense to the United States. It is also clear 
that a requirement that imported goods be exposed to in- 
spection of United States officers without expense to the 
United States may not be avoided by turning the goods over 
to a common carrier for transportation into the United 
States. Under such conditions, in complying with a re- 
quirement of law that imported merchandise be exposed for 
inspection without expense to the United States, the car- 
rier is merely acting for the importer, and if any expense 
to the carrier results that is a matter between it and the 
importer. The service performed by the carrier is per- 
formed for the importer, not for the United States, and 
its cost should be taken into account in fixing the trans- 
portation charges, 
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The question here, therefore, is merely one of statutory 
construction, and as to what requirements Congress has 
intended to impose. 

As to the first three classes of cases described above, there 
is little room for difference of opinion. 

Section 461 says that the merchandise shall be unladen 
in the presence of customs officers. The purpose is to ex- 
pose it to enable these officers not only to appraise but to 
ascertain whether dutiable goods are concealed or prohibited 
goods introduced. The statute does not say that the customs 
officers shall do the unloading or that the United States shall 
pay the expense. There is no reason to imply an under- 
taking on the part of the United States to pay the cost of 
acts which it has power to require others to perform at their 
own expense. Any question about the proper construction 
of this section is removed when it is considered that for 
more than 40 years it or section 3100 of the Revised Statutes, 
which was in substance the same, has been construed by the 
Treasury Department to require that the service of unload- 
ing the goods and exposing them to view in such a way as te 
enable the customs officers to perform their duties shall be 
performed without expense to the United States. 

The same is true respecting importations in sealed 
vehicles which, under section 463, proceed to destination . 
without inspection. The unloading and exposure to inspec- 
tion at destination must be done by the carrier without ex- 
pense to the United States, and that section, or section 
3102, Revised Statutes, which preceded it, has for years been 
so construed. Likewise, goods arriving not under seal, but 
entered for transportation in bond under section 552, must 
be exposed to customs officers for inspection without expense 
to the United States. Such cases involve two inspections, 
one at the port of arrival to ascertain whether the shipment 
contains explosives or prohibited merchandise and the other 
‘at destination for entry and appraisement. Such unload- 
ing and exhibition of the goods as is reasonably necessary 
to enable the customs officers to make these inspections 
must be performed without expense to the United States. 
In none of these cases is there any reason to imply an under- 
taking to compensate the carrier or the importer for the 
performance of a task which Congress had power to impose 
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and has imposed upon those engaged in bringing merchan- 
dise into the United States. 

One of your questions relates to the extent to which you 
may direct and control the place, time, and conditions of 
the unloading and exhibition of imported merchandise. 
As to that, it is only necessary to say that the things to be 
exacted of the carrier are such only as are reasonably nec- 
essary to enable customs officers to make their inspections 
with reasonable convenience and speed and with as much 
thoroughness as the purpose of the inspection reasonably 
requires. These things all depend on the circumstances 
peculiar to each situation. The law allows you to exer- 
cise reasonable judgment and discretion in such matters. 
You mention that at some points where business is heavy 
the carriers have been required to provide customs tracks 
and to place cars there for inspection. I see no reason to 
doubt your power to require that service if, as I assume to be 
the case, such an arrangement is reasonably necessary to 
enable the customs officers to perform their duties with con- 
venience and dispatch. The same may be said respecting 
unloading of cars. If that is reasonably necessary to enable 
the customs officers to make the inspection required, whether 
it be for appraisal, or discovery of explosives or prohibited 
articles, or to prevent concealment of dutiable articles, it 
may be required. 

This brings me to the last question, and that is whether if a 
car arrives under seal, as provided in section 463, the carrier 
may be required to expose its contents to inspection without 
expense to the United States, before it arrives at destination. 
I am advised that such inspections are relatively infrequent 
and the matter of the expense not a serious matter. 

In that connection, the first inquiry is whether you have 
authority to inspect such a sealed car at all, for any purpose, 
before it arrives at destination. Section 463 finds its origin 
in section 3102, Revised Statutes, which was as follows: 

“Src. 3102. To avoid the inspection at the first port of 
arrival, the owner, agent, master, or conductor of any such 
vessel, car, or other vehicle, or owner, agent, or other person 
having charge of any such merchandise, baggage, effects, or 
other articles, may apply to any officer of the United States 
duly authorized to act in the premises, to seal or close the 
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' same, under and according to the regulations hereinafter 
authorized, previous to their importation into the United 
States; which officer shall seal or close the same accordinely ; 
whereupon the same may proceed to their port of destination 
without further inspection. Every such vessel, car, or other 
vehicle, shall proceed, without unnecessary delay, to the port 
of its destination, as named in the manifest of its cargo, 
freight, or contents, and be there inspected. Nothing con- 
tained in this section shall be construed to exempt such 
vessel, car, or vehicle, or its contents, from such examination 
as may be necessary and proper to prevent frauds upon the 
revenue and violations of this Title.” : 

That section was intended to obviate the necessity of un- 
loading or exposure to inspection at the first port of arrival 
for the purpose of appraisal. The last sentence’ made it 
clear that the privilege of having the car proceed to destina- 
tion under seal was subject to the limitation that the car 
might be inspected at port of first arrival or elsewhere if 
proper to prevent frauds upon the revenue or importation 
of prohibited articles. 

Section 463 made one change in this. It omitted the pro- 
vision in section 3102 that “ nothing contained in this section 
shall be construed to exempt such * * * car * * * 
or its contents from such examination as may be necessary 
and proper to prevent frauds upon the revenue and viola- 
tions of this Title,” and substituted for it the provision that 
the movement of sealed cars to destination without unneces- 
sary inspection shall be “under such regulations as the 
Secretary of the Treasury may prescribe.” Any doubt as to 
the meaning of this is removed by the report of the Confer- 
ence Committee on the Tariff Act of 1922, which specifically 
states that section 463 was drafted in its present form so 
as to leave it “to the discretion of the Secretary of the 
Treasury to stop the cars at the border and to examine the 
merchandise if he deems it necessary to safeguard against 
smuggling.” (House Report 1207, 67th Cong., 2d sess.) 
While section 463 forbids inspection at the border for ap- 
praisal, it allows inspection there for the purpose of detect- 
ing smuggling. Under section 3102 such inspection was 
expressly authorized by statute, but under section 463 it 


The Secretary of the Treasury. 437 


may be made if authorized by regulation having th» force 
of law. | 

It being clear that Congress has intended that the ex- 
posure at the border of imported merchandise in sealed cars 
may be required for the purpose of detecting smuggling, the 
question who is to bear the expense of exhibiting the goods 
is not difficult. I see no reason, so far as the question of ex- 
pense is concerned, to distinguish between exposing goods 
for inspection for one purpose or for another. In each case 
the law requires that the goods be exposed, and the duty to 
do that is one which Congress has power to impose and has 
imposed on those having custody of the imported merchan- 
dise. I see no reason to imply an undertaking by the United 
States to pay the expense of a service which it may properly 
require of others. Of course, under section 463, authority of 
customs officers to inspect at the border the contents of cars 
arriving under seal may only be found in a regulation 
adopted by the Secretary of the Treasury. No such regula- 
tion has been called to my attention. Without one, there 
seems to be no authority for customs officers to make inspec- 
tions at the border of cars arriving under seal, and such 
service as has heretofore been rendered by carriers for that 
purpose since section 3102, Revised Statutes, was repealed has 
been voluntary. I assume that if the practice of examining 
sealed cars at the border is to be continued, a suitable regula- 
tion on the subject will be adopted. Of course, such a regu- 
lation must be reasonable. It may not arbitrarily nullify 
section 463 by requiring all sealed cars to be unladen or 
inspected at the border. 

As in the case of the other inspections, the things which 
may be required of the carrier are such as are reasonably 
necessary to enable the customs officers to perform their 
duties. Here, the inspection is not for appraisal, but only 
to detect the presence of goods prohibited or which are con- 
cealed to avoid duty, or both, and the exposure required 
must be limited to that reasonably necessary for such pur- 
poses. The extent to which inspections may properly be 
made at the border of the contents of cars arriving under 
seal depends on what experience has shown to be reason- 
ably necessary to prevent violations of the customs laws 
through such introduction of prohibited or concealed mer- 
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chandise, and its subsequent removal before the cars are 
inspected at destination. I assume that authority to make 
such inspections will be limited to cases where the circum- 
stances appear to justify them. The fact that an inspec- 
tion does not disclose violation of law does not, of course, 

cast on the United States an obligation to pay the expense. 
Under date of June 28, 1922, the Comptroller General 
rendered an opinion that “since the unlading and inspect- 
ing are duties imposed by law on the customs service ” 
the expense is properly chargeable to the appropriation for 
enforcement of the customs law. I am advised that you 
have since followed this opinion to the extent of paying 
the expense of unloading sealed cars for inspection at the 
border, to detect smuggling, although the opinion was not so 
limited. The opinion assumes, without any discussion, that 
the task of unloading the goods, as well as that of inspecting 
them afterwards, rests on the customs officers. Whuile the 
duty of inspecting them is on those officers, there is no 
reason to suppose that Congress intended to impose on 
customs officers the task of unloading merchandise from cars 
so as to expose it to inspection, or to relieve those bringing 
such merchandise into the United States from performing 
the physical task reasonably necessary to allow our customs 
laws to be applied. The words of the statute that the mer- 
chandise shall be unladen in the presence of the customs 
officers carry the clear inference that the work is to be 
performed by those having custody of the goods and that 

the function of these customs officers is one of observation. 

Respectfully, 
. JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 


BOUNDARY OF CUSTER BATTLEFIELD NATIONAL CEMETERY 
RESERVATION 


The boundary of Custer Battlefield National Cemetery Reservation 
extends to and along the right, or east, bank of the Little Big 
Horn River. 

The portions of the Indian allotments that overlap into said cemetery 
were inadvertently patented by the Government and should not he 
subtracted from the area of said cemetery. 
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DEPARTMENT OF JUSTICE, 
March 26, 1928. 

Sir: I have the honor to acknowledge receipt of the letter 
of the Assistant Secretary of June 24, 1927, in which he 
requests my opinion as to whether the boundary of Custer 
Battlefield National Cemetery Reservation is the east bank 
of the river or whether the Indian allotments referred to 
subtract from the reservation the portions thereof which 
are included within the boundaries of these allotments. 

Plats of the two reservations show a slight overlapping 
of boundaries of the Crow Indian Reservation and the 
Custer Battlefield National Cemetery. The cemetery res- 
ervation is described by metes and bounds, extending to and 
running along the bank of the Little Big Horn River, the 
legal subdivisions established by the surveyors being 
ignored. The river cuts through the legal subdivisions of 
sections 18 and 19, T. 3 S., R. 35 E. The amount involved 
is inconsequential as only a few acres of land in a sparsely 
settled country are in dispute. 

The treaty with the Crow Indians (15 Stat. 649) ratified 
July 25, 1868, reserved a large area which included all the 
land now embraced in the Custer Battlefield National Ceme- 
tery. No patents, however, had been issued in severalty 
in favor of any of the Indians up to December 7, 1886, when 
said cemetery was designated by Executive order upon re- 
quest of the Secretary of War, acting under authority of 
section 4870, R. S., which reads: 

“The Secretary of War shall purchase from the owners 
thereof, at such price as may be mutually agreed upon be- 
tween the Secretary and such owners, such real estate as in 
his judgment is suitable and necessary for the purpose of 
carrying into effect the provisions for national cemeteries, 
and obtain from such owners the title in fee simple for the 
same. And in case the Secretary of War is not able to 
agree with any owner upon the price to be paid for any real 
estate needed for such purpose, or to obtain from such owner 
title in fee simple for the same, the Secretary is hereby 
authorized to enter upon and appropriate any real estate 
which, in his judgment, is suitable and necessary for such 
purposes.” | 
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In 1905 and 1907, and after the establishment of the 
cemetery, 25-year trust patents in severalty were issued to 
three Indians, the description being by legal subdivisions 
in said sections 18 and 19, and small portions thereof over- 
lapped into the cemetery reservation. The patentee Indians 
claim their title superior to the cemetery reservation, insist- 
ing that their patents relate back to and become effective 
as of 1868. It is contended on behalf of the cemetery: 

“ (1) That the withdrawal under Executive order of De- 
cember 7, 1886, being prior to the patents issued to the 
Indians in 1905 and 1907, takes precedence for the reason 
that the Government had no authority to issue patents to 
lands already appropriated for cemetery purposes. 

“(2) That even if the title of the Indians related back to 
1868, the Secretary of War had authority to take under the 
provisions of section 4870, R. S., and did take, these lands 
for cemetery purposes and nothing remains but to fix com- 
pensation therefor.” 

Sections 4870 to 4872, R. S., authorize the Secretary of 
War to appropriate any land necessary for a cemetery and 
provide compensation. Section 4872 reads: 

“When appraisement of the real estate thus entered upon 
and appropriated has been made under the order and direc- 
tion of the court, the fee simple thereof shall, upon payment 
to the owner of the appraised value, * * * be vested 
in the United States. * * * The Secretary of War is 
authorized and required to pay to the several owner or 
owners, respectively, the appraisal value * * * from 
any moneys appropriated for the purposes of national 
cemeteries.” 

Under date of November 27, 1886, the Secretary of War 
made formal request upon the President of the United 
States, which reads in part— 

¢* * * T have the honor to request that the following- 
described tracts of land in the territory of Montana, em- 
braced within the limits of the Crow Indian Reservation 
* * *, may be duly declared and set apart by the Execu- 
tive for military purposes in connection with the post of 


Fort Custer, viz: 
a, * * % ® 
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2. National Cemetery of Custer Battlefield Reservation. 
Commencing at a point * * * area 1 square mile. 
fs * * a a 


“'Tracings of the proposed reservation are inclosed here- 
with.” 

Under date of December 7, 1886, the following indorse- 
ment was made upon the back of said request: 

“The within request is approved and the reservations 
are made and proclaimed accordingly. * * * 


* GROVER CLEVELAND.” 


It will be noted that the Secretary is authorized in section 
4870, R. S., to enter upon and appropriate real estate in 
case he is not able to purchase the same, and provision is 
made whereby either he or the owner of the real estate can 
secure an appraisement at a later time. This-is necessary 
because the dead must be buried and interment can not 
await appraisement proceedings. 

The taking of the land in this instance is unusual in that 
the legal title was in the Government, subject only to a 
general reservation in favor of the Indians. The Indians 
may have a claim for their rights in the land so entered 
and appropriated, but such fact did not prevent the entry 
and appropriation. The cemetery was established by the 
Secretary of War in 1886, and the boundary designated by 
him, extending to and along the right, or east, bank of the 
Little Big Horn River, is still its correct boundary. The 
portions of the Indian allotments that overlap into said 
cemetery were inadvertently patented by the Government 
and should not be subtracted from the area of said cemetery. 

Respectfully, 
JOHN G. SARGENT, 

To the SecRETAaRY oF WAR. 
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ATTORNEY GENERAL’S OPINION RELATING TO THE STATUS 
OF MISTLETOE STOCKYARD REAFFIRMED 


Opinion of Attorney General of November 23, 1923 (34 Op. 32), 
relating to the status of the Mistletoe Stockyard, Wyandotte County, 
Kans., is reaffirmed. 

DEPARTMENT OF JUSTICE, 
March 28, 1928. 
Sir: Reference is made to your letter of March 6, 1926, 
and subsequent correspondence, asking for a reconsideration, 
in the ight of additional facts submitted, of the Attorney 

General’s opinion of November 23, 1923 (34 Op. 32), relating 

to the status of the Mistletoe Stockyard, Wyandotte County, 

Kans. That opinion advised that the Mistletoe Yard was 

not a stockyard within the meaning of section 3802 (a), 

Packers and Stockyards Act, 1921 (42 Stat. 159), and its 

essential basis was that the yard was not a public market. 
I have carefully considered the additional facts referred 

to in your letter, but I am unable to find in them anything 
competent materially to affect the basis of the former opin- 
ion. The case of W. W. Cargill Company v. Minnesota, 

180 U. S. 452, concerned the validity of a Minnesota statute 

defining public elevators and subjecting them to certain reg- 

ulations as such. The term “ public market ” was not used 
in this definition, but the Supreme Court of Minnesota re- 
ferred to the conditions surrounding public elevators as 
making them “a sort of public market place.” The term 
“public market ” must necessarily be construed with some 
reference to the conditions and usages in the industry in 
connection with which it is used. What may be “a sort of 
public market place” in the grain industry can not be ac- 
cepted as governing in the livestock industry in view of the 
wide difference in the usual marketing conditions prevailing 
in the two. The fact can not be ignored that at the time the 

Packers and Stockyards Act was passed, the public markets 

everywhere familiar in the livestock industry were, and still 

continue to be, places where livestock is brought by the 
public generally and exposed for sale to the public generally 
through the various instrumentalities there afforded. The 

Act must be presumed to have been enacted with legislative 

knowledge of that condition, and its terms construed accord- 


ingly. 
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I find nothing in the additional facts submitted with your 
letter to impart such a character to the Mistletoe Yard, and 
must therefore reaffirm the former opinion of November 23, 
1923. 

Respectfully yours, 
JOHN G. SARGENT. 


To the SECRETARY OF AGRICULTURE. 





PHILIPPINE ISLANDS—LEGALITY OF BOND ISSUE 


The proposed issue, by the Government of the Philippine Islands, of 
bonds in the sum of $2,175,000, the proceeds from the sale of which 
are to be used for the construction of works and improvements in 
the Port of Hoilo, Province of Iloilo, being authorized by Act No. 
3417 of the Philippine Legislature of December 7%, 1927, and the 
amount being within the maximum authorized by Congress, and all 
statutory requirements regarding the issue of such bonds having 
been complied with, said bonds, when issued in the form and 
amount proposed, will have been legally issued and will be valid 
and binding obligations of the Government of the Philippine Islands. 


DEPARTMENT OF JUSTICE, 
April 17, 1928 

Sir: I have the honor to acknowledge receipt of your let- 
ter of April 6, 1928, requesting my opinion as to the legality 
of a proposed issue, by the Government of the Philippine 
Islands, of bonds in the sum of $2,175,000, the proceeds 
from the sale of which are to be used for the construction of 
works and improvements in the Port of Iloilo, Province of 
Lloilo. 

It is stated in your letter that the proposed bonds are to 
be issued in coupon form of the denomination of $1,000 each, 
bearing interest at the rate of 414 per cent per annum, to be 
dated April 1, 1928, and to mature on April 1, 1958. 

The bonds are to be issued pursuant to authority con- 
tained in Act No. 3417 of the Philippine Legislature, ap- 
proved December 7, 1927, and sect:on 11 of the Act of Con- 
gress, aprroved August 29, 1916 (c. 416, 39 Stat. 548), as 
amended by Act of May 31, 1922, (c. 208, 42 Stat. 599). 
Section 1 of Act No. 3417 of the Philippine Legislature pro- 
vides in part as follows: 
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“Section 1. The Secretary of War, is hereby authorized 
to issue in the name and behalf of the Government of the 
Philippine Islands bonds in the amount of two million one 
hundred and seventy-five thousand dollars, the proceeds 
of the sale of which shall be used by said Government for the 
construction of works and improvements in the port of 
Iloilo, Province of Iloilo. 

“ ‘The bonds so authorized to be issued shall bear such date 
and be in such form as the Secretary of War may determine 
and shall bear such rate of interest and run for such length 
of time as may be cdletermined by said official.” 

Said Act further provides that the bonds shall be exempt 
from taxation by the Government of the Philippine Islands 
or by the Government of the-United States, or by any State 
or Territory of the United States, or by any political or 
municipal subdivision thereof, which fact shall be stated on 
the face of said bonds by virtue of section 1 of the Act of 
Congress, approved February 6, 1905 (c. 453, 33 Stat. 689). 

By section 2 of said Act the Secretary of War is author- 
ized to sell said bonds upon such terms as in his judgment 
are most favorable to the Government of the Philippine Is- 
lands and to deposit the proceeds thereof in authorized de- 
positories to the credit of the Treasurer of the Philippine Is- 
lands. By section 4 of said Act a sinking fund is created 
for the redemption of the bonds at maturity. 

The Philippine Legislature may authorize the issue and 
sale of bonds, where necessary to anticipate taxes and 
revenues, for public improvements and to protect the public 
credit, when the amount so authorized does not exceed the 
maximum amount authorized by Congress. 

Section 11 of the Act of August 29, 1916, as amended by 
Act of May 31, 1922, supra, provides: 

“* * * where necessary to anticipate taxes and revenues, 
bonds and other obligations may be issued by the Philippine 
(yovernment or any provincial or municipal government 
therein, as may be provided by law and to protect the public 
credit; Provided, however, That the entire indebtedness of 
the Philippine Government created by the authority conferred 
herein, exclusive of those obligations known as friar land 
bonds, shall not exceed at any one time 10 per centum of the 
aggregate tax valuation of its property, nor that of the city 
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of Manila 10 per centum of the aggregate tax valuation of 
its property, nor that of any Province or municipality, a 
sum in excess of 7 per centum of the aggregate tax valuation 
of its property at any onetime. In computing the. indebted- 
ness of the Philippine Government, bonds not to exceed 
$10,000,000 in amount, issued by that Government, secured by 
an equivalent amount of bonds issued by the Provinces or 
municipalities thereof, shall not be counted.” 

In your letter of. the 6th instant you failed to state the 
present aggregate tax valuation of the real property of the 
Philippine Islands, or the total amount of bonded indebted- 
ness now outstanding, but in a memorandum from the Chief, 
Bureau Insular Affairs, to the Judge Advocate General, 
dated March 24, 1928, it is stated that: 

“On December 31, 1927, the assessed valuation of taxable 
real property in the Philippine Islands -was $832,023,816.50. 
The present bonded indebtedness of the Philippine Govern- 
ment, exclusive of collateral bonds aggregating $6,486,500 
which are secured by an equivalent amount of bonds issued 
by its constituent Provinces and municipalities, and of $5,- 
117,000 friar lands purchase bonds now outstanding, is 
$62,123,000, so that said indebtedness together with the 
proposed increase therein will not exceed the amount author- 
ized by Congress.” 

If the assessed valuation of taxable real property of the 
Philippine Islands on December 31, 1927, was $832,023,- 
816.50, and the present outstanding bonded indebtedness of 
the Philippine Government, exclusive of friar land bonds 
and collateral bonds, is $62,123,000, as stated, the proposed 
issue of $2,175,000 of bonds authorized by Act No. 3417 of 
the Philippine Legislature, together with the $2,000,000 of 
bonds authorized by Act No. 3413 of the Philippine Legis- 
lature, will not raise the outstanding bonded indebtedness of 
the Philippine Government to an amount in excess of the 
maximum amount authorized by law. 

I find that all of the statutory requirements regarding the 
issue of bonds by the Philippine Government have been 
complied with and that the form of bond submitted is in 
substantial compliance with the law authorizing the issue. 
It is my opinion, therefore, that, when issued in the form 
,and amount proposed, said bonds will have been legally is- 
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sued and will be valid and binding obligations of the Gov- 
ernment of the Philippine Islands. 


Respectfully, 
| JOHN G. SARGENT. 
To the SEcRETARY OF WAR. 
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The proposed issue, by the Government of the Philippine Islands, of 
bonds in the sum of $2,000,000, the proceeds from the sale of which 
are to be used for the extension of the port works and the improve- 
ment of the harbor facilities in the City and Province of Cebu, 
being authorized by Act No. 3413 of the Philippine Legislature of 
December 7%, 1927, and being within the limit of indebtedness 
authorized by Congress, and all statutory requirements regarding 
the issue of Such bonds having been complied with, said bonds, when 
issued in the form and amount proposed, will have been legally 

_ issued and will be valid and binding obligations of the Govern- 
ment of the Philippine Islands. 

DEPARTMENT OF JUSTICE, 
April 17, 1928. 

Sir: I have the honor to acknowledge receipt of your let- 
ter of April 5, 1928, requesting my opinion in respect to the 
legality of a proposed issue, by the Government of the Phil- 
ippine Islands, of bonds in the sum of $2,000,000, the pro- 
ceeds from the sale of which are to be used for the extension 
of the port works and the improvement of the harbor facili- 
ties in the City and Province of Cebu. It is stated in your 
letter that the proposed bonds are to be issued in coupon 
form of the denomination of $1,000 each, bearing interest 
at the rate of 414 per cent per annum, to be dated March 1, 
1928, and to mature on March 1, 1958. 

The bonds are to be issued pursuant to authority contained 
in Act No. 3413 of the Philippine Legislature, approved 
December 7, 1927, and section 11 of the Act of Congress, 
approved August 29, 1916 (c. 416, 39 Stat. 548), as amended 
by Act of May 31, 1922 (c. 203, 42 Stat. 599) Section 1 of 
Act No. 34138 of the Philippine Legislature provides in part 
as follows: 

“ Section 1. The Secretary of War is hereby authorized to 
issue in the name and benalf of the Government of the Phil- 
ippine Islands bonds in the amount of $2,000,000 the proceeds 
of the sale of which shall be used by said Government for 
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the extension of the port works and the improvement of the 
harbor facilities in the City and Province of Cebu. 

“The bonds so authorized to be issued shall bear such date 
and be in such form as the Secretary of War may determine 
and shall bear such rate of interest and run for such length 
of time as may be determined by said official.” 

Said Act further provides that the bonds shall be exempt 
from taxation by the Government of the Philippine Islands, 
or by the Government of the United States, or by any State 
or Territory of the United States, or by any political or 
municipal subdivision thereof, which fact shall be stated 
upon the face of said bonds by virtue of section 1 of the Act 
of Congress, approved February 6, 1905 (c. 453, 33 Stat. 689). 

By section 2 of said Act the Secretary of War is author- 
ized to sell said bonds upon such terms as in his judgment 
are most favorable to the Government of the Philippine 
Islands and to deposit the proceeds thereof in authorized 
depositories to the credit of the Treasurer of the Philippine 
Islands; and by section 4 of said Act a sinking fund is 
created for the redemption of the bonds at maturity. 

The Philippine Legislature may authorize the issue and 
sale of bonds, where necessary to anticipate taxes and reve- 
nues, for public improvements, and to protect the public 
credit when the amount so authorized does not exceed the 
maximum amount authorized by Congress. 

Section 11 of the Act of August 29, 1916, as amended by 
Act of May 31, 1922, supra, provides: 

“* * * where necessary to anticipate taxes and reve- 
nues, bonds and other obligations may be issued by the 
Philippine Government or any provincial or municipal gov- 
ernment therein, as may be provided by law and to protect 
the public credit: Provided, however, That the entire in- 
debtedness of the Philippine Government created by the 
authority conferred herein, exclusive of those obligations 
known as friar land bonds, shall not exceed at any one time 
10 per centum of the aggregate tax valuation of its property, 
nor that of the city of Manila 10 per centum of the aggre- 
gate tax valuation of its property, nor that of any Province 
or municipality, a sum in excess of 7 per centum of the aggre- 
gate tax valuation of its property at any one time. In com- 
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puting the indebtedness of the Philippine Government, bonds 
not to exceed $10,000,000 in amount, issued by that Govern- 
ment, secured by an equivalent amount of bonds issued by 
the Provinces or municipalities thereof, shall not be counted.” 

In your letter of the 5th instant you failed to state the 
present aggregate tax valuation of the real property of the 
Philippine Islands, or the total amount of bonded indebted- 
ness now outstanding, but in a memorandum from the Chief, 
Bureau of Insular Affairs, to the Judge Advocate General, 
dated March 238, 1928, a copy of which was inclosed with 
your letter, it is stated that: 

“On December 31, 1927, the assessed valuation of taxable 
real property in the Philippine Islands was $832,023,816.50. 
The present bonded indebtedness of the Philippine Govern- 
ment, exclusive of collateral bonds aggregating $6,486,500, 
which are secured by an equivalent amount of bonds issued 
by its constituent Provinces and municipalities, and of 
$5,117,000 friar lands purchase bonds now outstanding, is 
$62,123,000, so that said indebtedness, together with the pro- 
posed increase therein, will not exceed the amount authorized 
by Congress.” 

If the. assessed valuation of taxable real property of the 
Philippine Islands on December 31, 1927, was $832,023,816.50 
and the present outstanding bonded indebtedness of the 
Philippine Government, exclusive of friar land bonds and 
collateral bonds, is $62,123,000, as stated, the proposed issue 
of $2,000,000 of bonds authorized by Act No. 3413 will not 
raise the outstanding bonded indebtedness of the Philippine 
Government to an amount in excess of the maximum amount 
authorized by law. 

I find that all of the statutory requirements regarding the 
issue of bonds by the Philippine Government have been com- 
plied with and that the form of bond submitted is in sub- 
stantial compliance with the law authorizing the issue. It 
is my opinion, therefore, that, when issued in the form and 
amount proposed, said bonds will have been legally issued 
and will be valid and binding obligations of the Government 
of the Philippine Islands. 

Respectfully, 
JOHN G. SARGENT. 

To the SecrRETARY oF War. 
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FEDERAL RESERVE SYSTEM—MEMBER BANKS PURCHASING 
STOCK IN OTHER BANKS 


The State-Planters Bank & Trust Co. of Richmond, Va., a State 
member bank of the Federal Reserve System, being authorized so 
to do by its charter and the laws of the State of Virginia, may 
lawfully purchase the controlling stock interest of a new bank to be 
located at Hopewell, Va. 

The Federal Reserve Board has no present authority, either express 
or implied, to regulate, control, or prevent the purchase of such 
stock interest by said bank, so long as the solvency of the bank and 
the safety of its customers are not jeopardized thereby, and the 
standard required as a condition of membership is maintained. 

Since the board does not possess the power to prevent the purchase of 
such stock interest by the said bank, it would have no power to 
compel the bank to divest itself of the stock when purchased, except 
under the circumstances above indicated. 

In the event the board should order said State-Planters Bank & Trust 
Co. to divest itself of such stock ownership and upon refusal or 
failure of said bank to comply with the order, the board would have 
no authority, pursuant to the provisions of section 9 of the Federal 
Reserve Act, as amended, to require said bank to surrender its 
stock in the Federal Reserve Bank and forfeit all rights and privi- 
leges of membership in the Federal Reserve System, unless the 
amount and character of the stock investments held by such bank 
are deemed by the board to jeopardize the safety of depositors, the 
solvency of the bank, and/or lower the standard required as a con- 
dition of membership in the Federal Reserve System. 


DEPARTMENT OF JUSTICE, 
February 18, 1928. 
Sir: I have the honor to reply to your letter of November 
9, 1927, requesting my opinion in respect to four questions 
submitted by the Federal Reserve Board regarding the 
Board’s authority over State Bank members of the Federal 
Reserve System. The questions submitted are as follows: 
“1. Whether the State-Planters Bank & Trust Company 
of Richmond, Virginia, a State member bank of the Fed- 
eral Reserve System, may lawfully purchase the entire 
capital stock (except directors’ qualifying shares) of a new 
bank to be located at Hopewell, Virginia, a separate and 
distinct municipality approximately 27 miles distant from 
Richmond, Virginia. 








Note.—Publication of this opinion was temporarily delayed. 
52915°—29—-voL 35 29 
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“{), Whether the Federal Reserve Board has any power 
to regulate, control or prevent such action by this bank. 

“3. In the event this bank purchases such stock, whether 
the Board may lawfully order it to divest itself of such 
stock; and 

“4. In the event the Board orders such bank to divest 
itself of such stock and the bank refuses or fails to do so, 
whether the Board may, pursuant to the provisions of sec- 
tion 9 of the Federal Reserve Act, require such bank to sur- 
render its stock in the Federal reserve bank and forfeit all 
rights and privileges of membership in the Federal Reserve 
System.” 

It is stated that the State-Planters Bank & Trust Co. 
of Richmond, Va., was.admitted to membership in the Fed- 
eral Reserve System on June 30, 1922, under the general 
regulations in force at that time and certain prescribed con- 
ditions of membership, that said bank was organized under 
the laws of the State of Virginia and that at the time of 
its admission to membership in the Federal Reserve System 
it was authorized by its charter and the laws of Virginia 
to purchase and sell “all stock and bonds,” and actually 
owned a substantial amount of stock in another bank. 

When the State-Planters Bank & Trust Co. was admitted 
to membership in the Federal Reserve System, section 9 of © 
the Federal Reserve Act, as amended by Act of June 21, 
1917 (c. 32, sec. 3, 40 Stat. 232), relating to the admission 
of State banks, provided in part: 

“Src. 9. Any bank incorporated by special law of any 
State, or organized under the general laws of any State or 
of the United States, desiring to become a member of the 
Federal Reserve System, may make application to the Fed- 
eral Reserve Board, under such rules and regulations as it 
may prescribe, for the right to subscribe to the stock of the 
Federal reserve bank organized within the district in which 
the applying bank is located. Such application shall be for 
the same amount of stock that the applying bank would be 
required to subscribe to as a national bank. The Federal 
Reserve Board, subject to such conditions as it may prescribe, 
may permit the applying bank to become a stockholder of 
such Federal reserve bank. 
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“In acting upon such application the Federal Reserve 
Board shall consider the financial condition of the applying 
bank, the general character of its management, and whether 
or not the corporate powers exercised are consistent with the 
purposes of this Act. . 

* a: oe a a 

“If at any time it shall appear to the Federal Reserve 
Board that a member bank has failed to comply with the 
provisions of this section or the regulations of the Federal 
Reserve Board made pursuant thereto, it shall be within 
the power of the board after hearing to require such bank 
to surrender its stock in the Federal reserve bank and to for- 
feit all rights and privileges of membership. The Federal 
Reserve Board may restore membership upon due proof of 


compliance with the conditions imposed by this section. 
*« ** * * a 


“ Subject to the provisions of this Act and to the regula- 
tions of the board made pursuant thereto, any bank he- 
coming a member of the Federal Reserve System shall re- 
tain its full charter and statutory rights as a State bank 
or trust company, and may continue to exercise all corporate 
powers granted it by the State in which it was created, and 
shall be entitled to all privilegesofmember banks: * * *” 

There was nothing in the Act prohibiting a State bank 
which owned stock in another bank from becoming a mem- 
ber of the Federal Reserve System. On the contrary, sec- 
tion 9 of the Act provided that such bank could retain its 
full charter and statutory rights as a State bank, subject 
to the provisions of the Act, and continue to exercise them 
after admission to the System. The regulations of the Fed- 
eral Reserve Board in force at the time of the admission 
of said bank to the System provided, among other things, 
that every State bank while a member of the I*ederal Re- 
serve System: 

“1. Shall retain its full charter and statutory rights as a 
State bank or trust company, subject to the provisions of the 
Federal Reserve Act and to the regulations of the Federal 
Reserve Board, including any conditions embodied in the 
certificate of approval. 

* * * * * 
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“3. Shall enjoy all the privileges and observe all those 
requirements of the Federal Reserve Act and of the regula- 
tions of the Federal Reserve Board made in conformity 
therewith which are applicable to State banks and trust 
companies which have become member banks.” 

In addition to the general regulations upon the subject, 
the Federal Reserve Board prescribed certain conditions of 
admission which were accepted by the State-Planters Bank 
& Trust Co. These conditions were in part as follows: 

“3. That even if authorized now or hereafter by the laws 
of the State of Virginia to establish branches, no branch 
will be established except with the approval of the Federal 
Reserve Board. 

* * * * 

“5. That except with the approval of the Federal Reserve 
Board there shall be no change in the general character of 
your assets or broadening in the functions now exercised by 
you, such as will tend to affect materially the standard now 
maintained and required as a condition of membership; 
that you shall not reduce your capital stock without first 
having obtained the approval of the Federal Reserve Board; 
and that you will exercise all powers with due regard to the 
safety of your customers.” 

Neither the general regulations of the Board in force at 
the time of nor the particular conditions prescribed for the 
admission of the State-Planters Bank & Trust Co. prohibited 
the purchase or ownership by the said bank of stock in 
another bank, and it appears that the Board was cognizant 
of the fact that said bank owned stock in another bank at 
the time it was admitted to the system. I do not find that 
the State-Planters Bank & Trust Co., by the purchase of 
additional bank stock, has violated the provisions of the 
statute or the regulations of the board in force at the time 
of its admission to the Federal Reserve System, or the condi- 
tions of admission to which it acceded at that time. 

Section 9 of the Federal Reserve Act was amended by the 
Act of February 25, 1927 (c. 191, 44 Stat. 1229). The 
amendment provides that the regulations and conditions in 
respect to admission of State banks shall be made subject to 
the provisicns of and pursuant to the Act. The Act in this 
respect now reads: 
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“ The Federal Reserve Board, subject to the provisions of 
this Act and to such conditions as it may prescribe pursuant 
thereto may permit the applying bank to become a stock- 
holder of such Federal reserve bank.” 

The following provision was added to section 9 by the 
Act of February 25, 1927: 

“Any such State bank which, at the date of the approval 
of this Act, has established and is operating a branch or 
branches in conformity with the State law, may retain and 
operate the same while remaining or upon becoming a stock- 
holder of such Federal reserve bank; but. no such State bank 
may retain or acquire stock in a Federal reserve bank ex- 
cept upon relinquishment of any branch or branches es- 
tablished after the date of the approval of this Act beyond 
the limits of the city, town, or village in which the parent 
bank is situated.” 

This latter provision was undoubtedly incorporated into 
the Federal Reserve Act for the purpose of restraining 
branch banking beyond the hmits of the city in which the 
parent bank is located, but however laudable its purpose 
and intent, it can not be construed to prohibit that which 
the general import of the language used does not imply. 
There is a distinct difference, both commercially and legally, 
between the establishment of a branch of a bank already 
incorporated and the purchase of the controlling stock inter- 
est in an entirely separate banking corporation. In the 
first instance, the establishment of a branch of the parent 
corporation does not necessarily require an increase of 
capitalization of the parent bank nor the allocation of a 
part of the capital assets of the parent bank to the branch. 
One or more branches can be operated by the parent bank 
without a change in capitalization. In the second instance, 
the new corporation must receive charter authority from 
the State, and have its own capital stock and capital assets. 
It operates upon its own capital and resources, and the 
ownership of a part or all of its capital stock by another 
bank does not constitute it a branch of that other bank, 
although it may be controlled by the other bank through 
stock ownership. 

By the amendment of February 25, 1927, last above quoted. 
Congress undoubtedly attempted to deal completely with the 
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subject of branch banking by those state banks which have 
been or may be admitted to the Federal Reserve System. It 
must be presumed, however, that it did not intend to go 
further in this respect than the language employed would 
indicate. It must also be borne in mind that by the same 
amendatory Act Congress provided that the regulations of 
the Board must be subject to the provisions of the Act and 
made pursuant thereto. It has, therefore, placed a restric- 
tion upon the Board in the promulgation of regulations and 
conditions of admission of State banks to the Federal Re- 
serve System, and the Board can not by such regulations or 
conditions extend the operation of the Act beyond the import 
of its clear language. 

The Federal Reserve Act, as amended by the Act of 
February 25, 1927, has not taken away the discretion of the 
Board in regard to the admission of State banks to the 
Federal Reserve System. When, in the exercise of that dis- 
cretion, it finds that a bank applying for membership is en- 
vaged in, or is authorized by its charter and the laws of the 
State of organization to engage in, activities other than those 
pertaining strictly to banking operations, such as insurance, 
surety, guaranty, or brokerage business, etc., it may refuse 
the bank a certificate of admission until such bank agrees to 
conditions prohibiting the exercise by it of such of those 
powers or activities as are deemed inimical to safety and 
sound banking methods; and thereafter the Board may insist 
upon a compliance with the conditions imposed and agreed 
to at the time of admission to membership on penalty of 
forfeiture of membership rights and privileges. 

The Board did not, however, either by general regulation 
or by the particular conditions prescribed for the admission 
of the State-Planters Bank & Trust Co. to membership in 
the system, prohibit investments in the stocks of banks or 
other corporations. As appears from the statement of facts, 
the Board admitted said bank to membership with knowl- 
edge that it possessed investments of this general character. 
The mere increase in amount of these investments is not such 
a change of the general character of the assets as would 
justify the Board’s interference, unless the amount and 
character of such investments should be deemed to jeopar.- 
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dize the safety of depositors and the solvency of the bank, 
in which event, it is my opinion, the Board has the power 
to compel said bank to divest itself of stock ownership to | 
such an extent as may be necessary to insure the safety of 
the bank’s customers, the continued solvency of the bank, 
and the maintenance of the standard set for such bank at 
the time of its admission to the system. This authority falls 
within the Board’s power to prescribe conditions of mem- 
bership and in doing so to consider the financial condition 
of the applying bank and the general character of its man. 
agement. | 

Paragraph 5 of the conditions imposed by the Board and 
acceded to by the State-Planters Bank & Trust Co. at the 
time of its admission to the system; namely, that “there 
shall be no change in the general character of your assets 
or broadening in the functions now exercised by you, such 
as will tend to effect materially the standard now main- 
tained and required as a condition of membership” and 
that the Bank “ will exercise all powers with due regard to 
the safety of your customers,” are subject to the provisions 
of and pursuant to section 9 of the Act which requires the 
Board, in considering the application of a bank for admis- 
sion, to consider “the financial condition of the applying 
bank, the general character of its management, and whether 
or not the corporate powers exercised are consistent with 
the purposes of this Act.” If the Board has the power to 
prescribe conditions of admission pursuant to the terms 
and purposes of the Act, with which the bank must comply 
before certificate of admission is granted, it follows that 
the Board has the power to compel such bank after ad- 
mission to comply with the conditions prescribed and live 
up to its agreement under penalty of forfeiture of member- 
ship in the Federal Reserve System. 

As to whether the bank has or has not changed the char- 
acter of its assets or the scope of its functions, and as to 
whether it 1s conducting its business with due regard to the 
safety of its depositors and is maintaining the standard 
required of it at the time of admission are questions of fact 
to be determined by the Board after hearing granted to 
the offending bank. 
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It is my opinion, however, that the purchase of stock by 
a State bank member of the Federal Reserve System in an- 
other bank, although such acquisition of stock may give the 
member bank control thereof, does not of itself constitute 
a violation of the Federal Reserve Act, as amended, nor of 
the lawful regulations made pursuant thereto. 

Answering your specific a I have the honor to_ 
advise you that: 

1. The State-Planters Bank & Trust Co., being authorized 
so to do by its charter and the laws of the State of Virginia, 
may lawfully purchase the controlling stock interest of a 
new bank to be located at Hopewell, Va. 

2..The Federal Reserve Board has no present statutory 
authority, either express or implied, to regulate, control, 
or prevent the purchase of such stock ihterest by said bank, 
so long as the solvency of the bank or the safety of its 
customers are not jeopardized thereby, and the standard 
required as a condition of membership is maintained. 

3. Not possessing the power to prevent the purchase, 
the Board would have no power to compel said bank to 
divest itself of the stock when purchased, except under the 
circumstances above indicated. 

4, In the event the Board should order said State-Planters 
Bank & Trust Co. to divest itself of such stock ownership 
and upon refusal or failure of said bank to comply with 
the order, the Board would have no authority, pursuant to 
the provisions of section 9 of the Federal Reserve Act, as 
amended, to require said bank to surrender its stock in the 
Federal Reserve Bank and forfeit all rights and privileges 
of membership in the Federal Reserve System, unless the 
amount and character of the stock investments held by 
such bank are deemed by the Board to jeopardize the safety 
of depositors, the solvency of the bank, and/or lower the 
standard required as a condition of membership in the 
Federal Reserve System. 

Respectfully, 
JOHN G. SARGENT. 

To the SEcRETARY OF THE TREASURY. 
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The proposed issue by the government of the Philippine Islands of 
honds of the face value of $500,000, the proceeds from the sale 
of which are to be used in the purchase of an equivalent amount 
of bonds of the city of Manila, being authorized by Act No. 3352 of 
the Philippine Legislature of November 17, 1927, and being within 
the limit of indebtedness authorized by Congress, and all statutory 
requirements regarding the issue of the bonds having been complied 
with, said bonds, when issued in the form and amount proposed, 
will have been legally issued and ‘will be valid and binding obliga- 
tions of the government of the Philippine Islands. 


DEPARTMENT OF JUSTICE, 
May 11, 1928. 

Sir: I have the honor to acknowledge receipt of your 
letter of May 2, 1928, requesting my opinion as to the legality 
of the proposed issue by the government of the Philippine 
Islands of bonds of the face value of $500,000.00, the pro- 
ceeds from the sale of which are to be used in the purchase 
of an equivalent amount of bonds of the city of Manila. 
You state that the proposed bonds, to be known as “ Philip- 
pine Island 414 per cent collateral loan of 1928 (due 1958) 
Manila ” are to be issued in coupon form of the denomination 
of $1,000 each, bearing interest at the rate of 414 per cent 
per annum, to be dated May 1, 1928, and to mature on May 
1, 1958. 

Said bonds are to be issued in compliance with the request 
of the Governor General of the Philippine Islands, and pur- 
suant to authority contained in Act No. 3352 of the Philip- 
pine Legislature approved November 17, 1927, and section 11 
of the Act of Congress approved August 29, 1916 (ch. 416, 
39 Stat. 548), as amended by Act of May 31, 1922 (ch. 208, 
42 Stat. 599). Section 8 of Act No. 3352 of the Philippine 
Legislature provides: 

“The Secretary of War is hereby authorized to issue in the 
name and behalf of the government of the Philippine 
Islands, bonds to the amount of five hundred thousand dol- 
lars, United States currency, for a term of not exceeding 
thirty years, the term to be determined by the Governor 
General, with such conditions, including conditions for op- 
tional redemption after ten years, as the Governor General 
shall authorize, secured by the bonds of the city of Manila 
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hereby authorized and assigned and transferred to the insu- 
lar government as proviced in sections six and seven of this 
Act. The Secretary of War shall determine the form of the 
insulay bond, the dates of issue thereof, and the rate and 
dates of payment of the interest thereon, which rate shall 
not be in excess of five and one-half per centum per annum. 
The insular bonds may be coupon bonds or registered bonds, 
convertible, in the discretion of the Secretary of War, into 
either form, and shall be registered in the Treasury of the 
United States, where the principal and interest shall be 
payable in gold coin of the United States.” 

Said Act further provides that the bonds issued there- 
under shall be exempt from taxation by the government of 
the Philippine Islands or any municipality thereof, or by 
the Government of the United States, or any State or Terri- 
tory of the United States, or any political or municipal 
subdivision thereof, which fact shall be stated on the face 
of said bonds by virtue of section 1 of the Act of Congress 
approved February 6, 1905 (ch. 453, 33 Stat. 689). Said Act 
also authorizes the Secretary of War to sell said bonds upon 
such terms as in his judgment are most favorable to the 
government of the Philippine Islands and deposit the pro- 
ceeds thereof in an authorized depositary to the credit of the 
treasurer of the Philippine Islands; and provides for the 
creation of a sinking fund for the redemption of the bonds 
at maturity. 

Section 6 of Act No. 3352, supra, also authorizes the city 
of Manila to issue bonds in the sum of 1,000,000 pesos 
($500,000), to have the same date, bear interest at the same 
rate, and be payable at the same time as the bonds of the 
government of the Philippine Islands authorized by said 
Act. Section 7 of said Act authorizes the Governor General 
of the Philippine Islands to assign and transfer said mu- 
nicipal bonds to the government of the Philippine Islands 
as security for the bonds issued by said government. 

Section 11 of the Act of August 29, 1916, as amended by 
Act of May 31, 1922, supra, provides: 

“x ™* * where necessary to anticipate taxes and reve- 
nues, bonds and other obligations may be issued by the 
Philippine government or any provincial or municipal gov- 
ernment therein, as may be provided by law and to protect 
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the public credit, Provided, however, That the entire in- 
debtedness of the Philippine government created by the au- 
thority conferred herein, exclusive of those obligations 
known as friar land bonds, shall not exceed at any one time 
10 per centum of the aggregate tax valuation of its prop-. 
erty, nor that of the city of Manila 10 per centum of the 
aggregate tax valuation of its property, nor that of any 
Province or municipality, a sum in excess of 7 per centum 
of the aggregate tax valuation of its property at any one 
time. In computing the indebtedness of the Philippine 
government, bonds not to exceed $10,000,000 in amount, is- 
sued by that government, secured by an equivalent amount 
of bonds issued by the Provinces or municipalities thereof, 
shall not be counted.” 

You state that the assessed valuation of the taxable real 
property of the city of Manila is $126,215,167.50, and that 
the aggregate amount of its indebtedness is $5,042,000.00. 
As the Act of August 29, 1916, as amended by Act of May 381, 
1922, supra, permits the city of Manila to incur an indebted- 
ness not to exceed 10 per centum of the aggregate tax valu- 
ation of its property, it is apparent that the proposed issue 
of bonds will not increase its indebtedness beyond the maxi- 
mum amount allowed by law, nor will the issue of the pro- 
posed bonds by the government of the Philippine Islands 
increase its indebtedness beyond the maximum amount per- 
mitted by the statute. 

There is inclosed with your letter a copy of an opinion 
by the Attorney General for the Philippine Islands, hold- 
ing that all the conditions precedent to the issue of said 
bonds by the city of Manila have been complied with. 

I find that all of the statutory requirements regarding 
the issue of the bonds by the Philippine government have 
been complied with and that the form of bond submitted is 
in substantial compliance with the law authorizing the issue. 
It is my opinion, therefore, that, when issued in the form 
and amount proposed, said bonds will have been legally 
issued and will be valid and binding obligations of the gov- 
ernment of the Philippine Islands. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF WAR. 
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RIGHTS AND OBLIGATIONS OF SAN FRANCISCO UNDER THE 
RAKER ACT 


The Raker Act (38 Stat. 242) entitles the Secretary of the Interior 
to prescribe the kind and quality of roads and trails required to be 
built and maintained by the city and county of San Francisco in the 
Yosemite National Park; the Secrctary being authorized to require 
the construction of roads adequate for the needs of the public 
existing or reasonably to be foreseen at the time the Raker Act 
was passed and accepted, without regard to the standard of the 
connecting roads. 

The Raker Act entitles the city and county of San Francisco to retain 
within the Yosemite National Park all lands within the ultimate 
development of its reservoirs as contemplated by the maps of the 
project filed in accordance with said Act, subject only to possible 
forfeiture if the construction is not prosecuted diligently, but the 
Act does not entitle the said city and county to retain any lands 
not required for the project contemplated by the maps merely 
because they might at some indefinite time in the future be required 
for some enlargement of the project. 

The Raker Act does not entitle the city and county of San Francisco 
to retain any lands within the Yosemite National. Park for use for 
sanitary control of the Hetch Hetchy Reservoir. 

The Raker Act does not entitle the city and county of San Fran- 
cisco to exclude, or require the Secretary of the Interior to ex- 
clude, the public from the use and enjoyment of the Yesemite Na- 
tional Park in any manner not inconsistent with the sanitary regu- 
lations embodied in section 9 of said Act. 


DEPARTMENT OF JUSTICE, 
May 16, 1928. | 

Sir: I have the honor to acknowledge receipt of your letter 
of December 19, 1927, in which you request my opinion on 
certain questions arising under the Act of December 19, 1918, 
chapter 4, 38 Stat. 242, commonly referred to as the Raker 
Act. 

The Raker Act granted to the city and county of San 
Francisco, a municipal corporation in the State of California 
(hereinafter referred to as the City), certain public lands 
and lands in the Yosemite National Park and the Stanislaus 
National Forest, and rights of way and other rights, in 
connection with the City’s project for conveying water for 
domestic purposes and uses to the City and other munici- 
palities and water districts, and constructing and operating 
electric plants. The grant was made on certain terms and 
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conclitions set forth in the Raker Act. Paragraph (s) of 
section 9 of the Act provided: 

“'That the grantee shall file with the Secretary of the 
Interior, within six months after the approval of this Act, 
its acceptance of the terms and conditions of this grant.” 

It is stated in the opinion of the Solicitor of your Depart- 
ment, a copy of which was sent me with your letter, that the 
City formally accepted the provisions of the Raker Act, 
and it follows that the Act should be regarded as setting 
forth a contract which is binding upon the City. Indeed 
the City Attorney in his letter of October 18, 1927, a copy 
of which also was sent me with your letter, does not question 
that the provisions of the Raker Act are binding upon the 
City, although he raises certain questions as to the proper 
construction of the Act. The questions upon which you 
desire my opinion relate to these matters of construction, and 
I therefore proceed to consider separately each of your 
questions and the provisions of the Raker Act applicable 
thereto. 

1. Your first question is as follows: 

“Does the Raker Act entitle the Secretary of the [nterior 
to prescribe the kind and quality of roads and trails required 
to be built and maintained by the City and County of San 
Francisco ?” 

Paragraph (p) of section 9 of the Raker Act provides as 
follows: 

“That this grant is upon the further condition that the 
grantee shall construct on the north side of the Hetch 
Hetchy Reservoir site a scenic road or trail, as the Secretary 
of the Interior may determine, above and along the proposed 
lake to such point as may be designated by the said Secre- 
tary, and also leading from said scenic road or trail a trail 
to the Tiltill Valley and to Lake Vernon, and a road or 
trail to Lake Eleanor and Cherry Valley via McGill 
Meadow; and likewise the said grantee shall build a wagon 
road from Hamilton or Smiths Station along the most 
feasible route adjacent to its proposed aqueduct from Grove- 
land to Portulaca or Hog Ranch and into the Hetch Hetchy 
Dam site, and a road along the southerly slope of Smiths 
Peak from Hog Ranch past Harden Lake to a junction with 
the old Tioga Road, in section four, township one south, 
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rangi twenty-one east, Mount Diablo base and meridian, and 
such roads and trails made necessary by this grant, and as 
may be prescribed by the Secretary of the Interior. Said 
grantee shall have the right to build and maintain such 
other necessary roads or trails through the public lands, for 
the construction and operation of its works, subject, however, 
to the approval of the Secretary of Agriculture in the Stanis- 
laus National Forest, and the Secretary of the Interior in 
the Yosemite National Park. The said grantee shall further 
lay and maintain a water pipe, or otherwise provide a 
good and sufficient supply of water for camp purposes at the 
Meadow, one-third of a mile, more or less, southeasterly from 
the Hetch Hetchy Dam site. 

“That all trail and road building and maintenance by the 
said grantee in the Yosemite National Park and the Stanis- 
laus National Forest shall be done subject to the direction 
and approval of the Secretary of the Interior or the Secre- 
tary of Agriculture, according to their respective juris- 
dictions.” 

It seems clear that the provision that all trail and road 
building and maintenance by the City in the Yosemite 
National Park shall be done subject to the direction and 
approval of the Secretary of the Interior, authorizes the 
Secretary to prescribe the kind and quality of roads and 
trails required to be built and maintained by the City, subject, 
however, to the implied condition that the decision of the 
Secretary must not be arbitrary or unreasonable and must be 
consistent with the intention of the parties at the time the 
Raker Act was passed and its provisions were accepted by 
the City. The Act provides for the construction of roads, 
and it must be assumed that these roads were to be such as 
would meet the needs of the public then existing and such 
future public needs as could reasonably be anticipated. 

The City Attorney does not appear to question that the 
Secretary of the Interior has general authority to prescribe 
the kind and quality of roads and trails to be built by the 
City, but seeks to place a limitation upon the exercise of that 
authority in addition to the limitation indicated above, 
stating: _ 

“It is the contention of the City that the proper interpre- 
tation of the Raker Act, adopted in 1913, * * * doeg 
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not require the construction of aroad * * * of a higher 
standard than the main traveled roads with which it connects 
and forms a part, as in existence or immediately contem- 
plated at the time of the adoption of the Raker Act.” 

The short answer to this contention is that there is ab- 
solutely nothing in the Raker Act to justify the inference 
that the roads to be constructed need be no better than those 
with which they connected. If Congress had regarded the 
connecting roads as satisfactory and had intended that they 
should serve as models for the roads to be constructed, it 
would have been easy to insert a provision to that effect. 
Instead of such a provision, the matter was left to the di- 
rection of the Secretary of the Interior. It follows that the 
Secretary was authorized to require the construction of roads 
adequate for the needs of the public existing or reasonably 
to be foreseen at the time the Raker Act was passed and ac- 
cepted, without regard to the standard of the connecting 
roads. It may be that the obligation of the City under the 
Raker Act goes further and extends to the construction of 
roads adequate for the actual or foreseeable needs of the 
public at the time the roads are built, but as 1t does not ap- 
pear that you contemplate requiring the construction of 
roads of any higher standard than would have been required 
at the time the Act was passed and accepted, and as I am 
not informed concerning the causes for the delay in con- 
struction of the roads, I pass over this question without ex- 
pressing my opinion thereon. 

2. Your second question is as follows: 

“Does the Raker Act entitle the City and County of 
San Francisco to retain ownership of any lands owned by 
it in 1913 within the Yosemite National Park, except those 
lands actually flooded or to be flooded, by reservoirs created 
pursuant to said Act, or otherwise occupied by constructed 
works of the project ?” 

Paragraph (t) of section 9 of the Raker Act provides as 
follows: 

“That the grantee herein shall convey to the United 
States, by proper conveyance, a good and sufficient title free 
from all liens and encumbrances of any nature whatever, to 
any and all tracts of land which are now owned by said 
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grantee within the Yosemite National Park or that part of 
the national forest adjacent thereto not actually required for 
use under the provisions of this Act, said conveyance to be 
approved by and filed with the Secretary of the Interior 
within six months after the said grantee ceases to use such 
lands for the purpose of construction or repair under the 
provisions of this Act.” 

Your question amounts in substance to a request for a 
definition of the phrase “tracts of land * * * not 
actually required for use under the provisions of this Act” 
as used in the foregoing paragraph. The phrase seems to 
me to be self-explanatory and incapable of further general 
limitation; I am unable to say that there may not be lands 
actually required for use under the provisions of the Raker 
Act although not “actually flooded or to be flooded, by reser- 
voirs created pursuant to said Act, or otherwise occupied by 
constructed works of the project.” 

However, it appears from the letter from the City Attor- 
ney of San Francisco and the opinion of the Solicitor for 
your Department that your question relates to two distinct 
types of lands, with respect to which there is controversy be- 
tween you and the City. The first type is described by the 
City Attorney as lying “ between the present flow line of the 
reservoir and the flow line of the ultimate development of 
the same.” ‘The second type consists of lands lying along 
the margin of a reservoir, which the City contends “are re- 
quired for use by the City for sanitary control of the 
reservoir.” 

With respect to lands of the first type, it should be noted 
that section 2 of the Raker Act required the City within 
three years after the passage of the Act to file a map or 
maps “showing the boundaries, locations, and extent of said 
proposed rights of way and lands required for the purposes ” 
of the project contemplated by the Act, subject to change 
by filing additional map or maps before the final comple- 
tion of any of the work, and that section 5 contained the 
following provision: 

«x * * That the construction of the aforesaid works 
shall be prosecuted diligently, and no cessation of such con- 
struction shall continue for a period of three consecutive 
years, and in the event that the Secretary of the Interior 
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shall find and determine that there has not been diligent 
prosecution of the work or of some integral and essential 
part thereof, or that there has been a cessation of such con- 
struction for a period of three consecutive years, then he 
may declare forfeited all rights of the grantee herein as to 
that part of the works not constructed, * * *.” 

It 1s apparent that the Act contemplated prompt deter- 
mination of the scope of the proposed project and diligent 
prosecution of the construction thereof. It is my opinion 
that the City is entitled to retain all lands within the ulti- 
mate development of its reservoirs as contemplated by the 
maps of the project filed in accordance with the Act, sub- 
ject only to possible forfeiture if the construction is not 
prosecuted diligently, but that the City is not entitled to 
retain any lands not required for the project contemplated 
by the maps merely because they might at some indefinite 
time in the future be required for some enlargement of the 
project. 

With respect to the contention of the City that it is en- 
titled to retain certain lands for use for sanitary control 
of the reservoir, paragraph (a) of section 9 of the Raker 
Act provides as follows: 

“(a) That upon the completion of the Hetch Hetchy Dam 
or the Lake Eleanor Dam, in the Yosemite National Park, 
by the grantee, as herein specified, and upon the commence- 
ment of the use of any reservoirs thereby created by said 
grantee as a source of water supply for said grantee, the 
following sanitary regulations shall be made effective within 
the watershed above and around said reservoir sites so used 
by said grantee: 

“First. No human excrement, garbage, or other refuse 
shall be placed in the waters of any reservoir or. stream or 
within three hundred feet thereof. 

“Second. All sewage from permanent camps and hotels 
within the watershed shall be filtered by natural percolation 
through porous earth or otherwise adequately purified or 
destroyed. 

“Third. No person shall bathe, wash clothes or cooking 
utensils, or water stock in, or in any way pollute, the water 
within the limits of the Hetch Hetchy Reservoir or any 
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reservoir constructed by the said grantee under the prov. 

sions of this grant, or in the streams leading thereto, within 
one mile of said reservoir; or, with reference to the Hetch 
Hetchy Reservoir, in the waters from the reservoir or 
waters entering the river between it and the ‘ Early intake,’ 
of the aqueduct, pending the completion of the aqueduct 
between ‘ Early intake ’ and the Hetch Hetchy Dam site. 

“Fourth. The cost of the inspection necessary to secure 
compliance with the sanitary regulations made a part of 
these conditions, which: inspection shall be under the direc- 
tion of the Secretary of the Interior, shall be defrayed by 
the said grantee. 

“Fifth. If at any time the sanitary regulations provided 
for herein shall be deemed by said grantee insufficient to 
protect the purity of the water supply, then the said grantee 
shall install a filtration plant or provide other means to 
guard the purity of the water. No other sanitary rules or 
restrictions shall be demanded by or granted to the said 
grantee as to the use of the watershed by campers, tourists, 
or the occupants of hotels and cottages.” 

Obviously these sanitary regulations are intended to be 
exclusive and are to be enforced by the Secretary of the 
Interior, the only remedy of the City im case it regards them 
as insufficient being to install a filtration plant or other simi- 
lar device. It follows that the City is not entitled to retain 
any lands for use for sanitary control. 

3. Your third question is as follows: 

“Does the Raker Act entitle the City and County of San 
Francisco to exclude, or to insist upon the exclusion by the 
Department, of the public from the use and enjoyment of the 
park in any manner not inconsistent with the sanitary regu- 
lations embodied in section 9 of the said Act?” — 

It follows from what has been said above in answer to your 
second question that this question must be answered in the 
negative. The sanitary regulations embodied in section 9 
of the Raker Act are intended to be exclusive, and the City 
has no. right to enforce, or to require you to enforce, any 
other or further regulations. 

Respectfully, 
JOHN G. SARGENT. 


To the SecrRETARY OF THE INTERIOR. 
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BOND ISSUE OF THE MUNICIPALITY OF GUAYNABO, PORTO 
RICO 


The proposed issue by the municipality of Guaynabo, Porto Rico, of 
public improvement bends in the sum of $76,500, being authorized 
by Act of Congress and by legislation of Porto Rico, and said 
issue not being in excess of the debt limit fixed by Congress for the 
government of Porto Rico, or for said municipality, the bonds, 
when issued in the form and amount proposed, will constitute valid 
obligations of the municipality of Guaynabo, for the payment of 
which the good faith of the people of Porto Rico has been pledged. 


DEPARTMENT OF J USTICE, 
June 25, 1928. 

Sir: I have the honor to acknowledge receipt of your let- 
ter of June 16, 1928, stating that your Department has been 
authorized to issue and sell, for the account of the Munici- 
pality of Guaynabo, Porto Rico, public improvement bonds 
of the aggregate face value of $76, 500.00, to be issued in cou- 
pon form of $500.00 each, bearing interest at the rate of five 
per cent per annum, to he dated January 1, 1928, and to 
mature in series from July 1, 1933, to July 1, 1965. A form 
of the bond which you propose to issue and other papers in 
connection therewith are transmitted with your letter. My 
opinion is requested on the legality of the proposed bond 
issue. 

Said bonds are to be issued by the Municipality of Guay- 
nabo, Porto Rico, pursuant to authority contained in the 
Act of Congress, approved March 2, 1917 (c. 145, 39 Stat. 
953), as amended by the Act of March 4, 1927 (c. 503, 44 
Stat. 1418), and in accordance with Act No. 92 of the Legis- 
lature of Porto Rico, approved August 22, 1925, and ordi- 
nances adopted February 14 and May 8, 1928, by the Munici- 
pal Assembly of Guaynabo. Section 3 of the Act of March 
2, 1917, as amended by Act of March 4, 1927, supra, 
provides: 


«* * * and when necessary to anticipate taxes and reve- 
nues, bonds and other obligations may be issued by Porto 
Rico or any municipal government therein as may be pro- 
vided by law, and to protect the public credit: Provided, 
however, That no public indebtedness of Porto Rico and the 
municipalities of San Juan and Ponce shall be allowed in 
excess of 10 per centum of the aggregate tax valuation of 
Its property, and no public indebtedness of any other sub- 


468 Bond Issue of Municipality of Guaynabo. 


division or municipality of Porto Rico shall hereafter be 
allowed in excess of 5 per centum of the aggregate tax val- 
uation of the property in any such subdivision or munici- 
pality, and all bonds issued by the government of Porto 
Rico, or by its authority, shall be exempt from taxation by 
the Government of the United States, or by the government 
of Porto Rico or of any political or municipal subdivision 
thereof, or by any State, Testor, or possession, or by any 
county, municipality, or other municipal subdivision of any 
State, Territory, or possession of the United States, or by 
the District of Columbia. In computing the indebtedness 
of the people of Porto Rico, * * * all bonds hereafter 
issued by any municipality or subdivision within the 5 
per centum hereby authorized for which the good faith of 
the people of Porto Rico is pledged shall be counted.” 


Act. No. 92 of the Legislature of Porto Rico, approved 
August 22, 1925, provides inter alia as follows: 


“ Secrion 8. That all expenses incurred by the govern- 
ment of each municipality for salaries of its respective of- 
ficers and employees, and for offices and departments, and 
al) expenses and obligations incurred or contracted or to be 
incurred or contracted in or for works and improvements 
of the municipality, or for the development thereof, shall 
be paid by the respective municipalities, which shall have 
power to provide such funds as may be necessary therefor 
in accordance with the provisions of this Act. 

“Secrion 9. That municipalities shall have full legisla- 
tive and administrative powers in all matters of a purely 
local nature and connected with public works, * * *” 

“ Section 10 (3). No loan shall be authorized unless pro- 
vision 1s made for the receipts necessary for the redemption 
of principal and interest, and said receipts, although from 
regular taxes, shall constitute a special or trust fund which 
absolutely shall not be available for any other purpose 
whatever; nor shall any loan be authorized unless the 
ordinance authorizing the same specifies the work or services 
to be carried out and the value of’ each.” 

“(6). No municipality shall contract indebtedness, the 
amount of which at the time of the contracting thereof, in- 
cluding all outstanding indebtedness, shall exceed ten (10) 
per cent of the total value at which the taxable real and 
personal property of the municipality situate therein shall 
have been assessed at the last assessment made for the levy- 
ing of insular taxes, prior to the creation of the indebt- 
edness.” 


Section 15 of said Act provides that “the government of 
each municipality is hereby constituted by a municipal 
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assembly,” and section 26 thereof provides that said munici- 
pal assembly shall have power “(3) to authorize loans.” 
Section 68 (6) provides that “any municipal corporation de- 
siring to contract indebtedness, borrow money, or issue bonds 
on its own credit, shall submit to the Executive Council of 
Porto Rico, for its approval, an ordinance duly adopted by 
the municipal assembly, which ordinance shall recite the cir- 
cumstances rendering desirable the contracting of the indebt- 
edness or of the loan, the amount of the same, the purpose 
or purposes to which it is to be devoted, and shall provide 
for the disharge or repayment of the same with such inter- 
est and on such terms as the aforesaid municipal assembly 
may determine.” It is further provided therein that all 
municipal bonds shall be signed by the mayor and by the 
municipal secretary, and that all such bonds are exempt 
from the payment of all insular or municipal taxes. 

It is further provided by subsection 16 of section 68 of said 
Act: 


“That in order to facilitate the sale or hypothecation of 
any bonds or other evidences of indebtedness authorized by 
this Act, the good faith of the people of Porto Rico is hereby 
irrevocably pledged for the payment of the interest as it 
falls due and the repayment of the principal thereof at ma- 
turity, provided it is so resolved by the Executive Council 
of Porto Rico at the request of the interested municipality.” 


There are inclosed with your letter copies of ordinances 
adopted by the Municipal Assembly of Guaynabo, Porto 
Rico, authorizing the bond issue, fixing the amount thereof, | 
and the rate of interest to be borne by such bonds, and set- 
ting forth the purposes for which the proceeds of the bonds 
shall be used. A special tax has been duly levied by the 
Municipal Assembly of Guaynabo to provide funds for the 
payment of the interest and principal of said bonds as they 
mature. The Secretary of the Executive Council of Porto 
Rico certifies that the Council has approved said ordinances. 
The papers submitted by you also include a certificate of the 
Secretary of said Council certifying that the Executive 
Council of Porto Rico, on March 13, 1928, adopted a resolu- 
tion pledging the good faith of the people of Porto Rico 
for the payment of the interest accruing on said bonds and 
for the repayment of the principal thereof at maturity. 
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Included with the papers submitted is a certificate of the 
Treasurer of Porto Rico certifying the assessed valuation 
of the taxable property of the municipality of Guaynabo, 
at the last assessment, to be $1,942,600; and that the total 
amount of outstanding indebtedness of said municipality is 
$11,333.34. for the payment of which there has accumulated 
a sinking fund of $2,507.59. Therefore, the issue of the 
proposed bonds will not increase the indebtedness of the 
municipality of Guaynabo beyond the maximum amount 
permitted by law. 

It is stated in your letter that at the time of the last 
assessment the assessed valuation of the property in Porto 
Rico amounted to $338,089,889, while the present outstand- 
ing bonded indebtedness of Porto Rico is $25,555,000, and 
that since March 4, 1927, municipal bonds carrying the 
good-faith pledge of the Government of Porto Rico have 
been issued in the sum of $885,000, making a total bonded 
hability of $26,440,000. As the maximum indebtedness of 
Porto Rico is limited by statute to 10 per cent of the 
assessed valuation of the property of Porto Rico, it is 
apparent that the present outstanding indebtedness, to- 
gether with the increased lability to be incurred by the 
proposed issue of bonds in the amount of $76,500, will not 
exceed the maximum amount of indebtedness of Porto Rico 
allowed by statute. _ 

From the documents submitted I find that all of the 
statutory conditions precedent to the issue of bonds by the 
municipality of Guaynabo, Porto Rico, have been fully 
complied with in each instance, and that the issue of said 
bonds will not increase the bonded indebtedness of the 
Government of Porto Rico, or of said municipality, beyond 
the maximum amounts permitted by law. It is my opinion, 
therefore, that when issued in the form and amounts pro- 
posed, said bonds will constitute valid obligations of the 
municipality of Guaynabo, Porto Rico, for the payment of 
which the good faith of the people of Porto Rico has been 
pledged. 

Respectfully, 
WILLIAM D. MITCHELL, 
Acting Attorney General. 
To the Secretary OF War, ; 
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CIVIL SERVICE RETIREMENT ACT—POSTMASTERS 


Mr. Paul L. Smith, who resigned the position of post-office clerk in 
the competitive classified service and who, after remaining out of 
the Federal service for nearly three years, was appointed post- 
master, can not be considered as having been ‘“ promoted, ap- 
pointed, or transferred from the classified civil service,” within the 
meaning of the Civil Service Retirement Act. 


DEPARTMENT OF JUSTICE, 
June 26, 1928. 


Sir: I have the honor to acknowledge your letter of May 
17, 1928, reference M. 24386, requesting my opinion whether 
Mr. Paul L. Smith, postmaster at Athens, Ga., may be con- 
sidered as having been “ promoted, appointed, or trans- 
ferred from the classified civil service ” within the mean- 
ing of section 3 of the Civil Service Retirement Act of 
May 22, 1920 (c. 195, 41 Stat. 614), as amended by the Act 
of July 3, 1926 (c. 801, 44 Stat. 904, 905). 

Mr. Smith was formerly a post-office clerk in the com- 
petitive classified service and resigned on October 31, 1918. 
He was appointed acting postmaster on August 1, 1921; 
was commissioned as postmaster July 31, 1922, and has since 
continued to serve in that capacity, having been reappointed 
in August, 1926. 

In March, 1928, Mr. Smith advised the Post Office De- 
partment and also the Civil Service Commission of his 
desire to be recognized as subject to the Retirement Act and 
to make the contributions therein prescribed. The reply 
of the Civil Service Commission, March 31, 1928, stated: 

“In reply to your letter of March 7, 1928, asking if it is 
possible to have the record changed and your civil service 
status restored, you are informed that under the construc- 
tion given to retirement legislation by officers charged with 
the administration of the Retirement Act, it does not appear 
that you can be regarded as subject to the Retirement Act in 
your present position as postmaster, as you did not go from 
your former position of post-office clerk to postmaster, but 
only after a break of several years. 

“In view of the fact, however, that at the time that you 
were appointed as presidential postmaster you were within 
the five-year period of eligibility for reinstatement follow- 
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ing your separation in 1918 from post-office clerk, you were 
eligible for reinstatement to the classified service; and, this 
being true, you can be regarded as eligible for transfer to a 
classified position subject to the Retirement Act from your 
present position at any time indefinitely, so long as there 
is no break in the continuity of your service. Upon such 
transfer to a position subject to the Retirement Act you will 
be entitled to credit for all service rendered by you as post- 
master, upon contributing the necessary deductions from 
your salary to the retirement fund, with interest, as pre- 
scribed by the Retirement Act.” 

Section 1 of the Act of May 22, 1920, specifically directed 
that “ postmasters * * * shall not be included in the 
provisions of this Act.” The pertinent provisions of the 
Act as amended by the Act of July 3, 1926, are these: 

“Sec. 8. This Act shall apply to the following employees 
and groups of employees: 

“(a) All employees in the classified civil service of the 
United States, including all persons who have been hereto- 
fore or may hereafter be given a competitive status in the 
classified civil service, with or without competitive exami- 
nation, by legislative enactment, or under civil service rules 
promulgated by the President, or by Executive orders cover- 
ing into the competitive classified service groups of em- 
-ployees with their positions, or authorizing the appointment 
of individuals to positions within such service. 

m a * K *K a 


“(g) Postmasters of the first, second, and third class who 
have been promoted, appointed, or transferred from the 
classified civil service. 

“This Act shall not apply to * * *  postmasters, ex- 
cepting those specifically described in paragraph (g) of this 
section * * *,” 

The language respecting postmasters seems to be free from 
ambiguity, and when this is true there is no occasion for 
resort to construction. We must simply apply the mandate 
of the statute, giving to the words their usual and ordi- 
nary significance. Promotion, appointment, or ttansfer 
“from the classified civil service” can not be extended in 
meaning to embrace the appointment of one who had defi- 
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nitely separated himself from, and remained without, such 
service for nearly three years preceding his appointment 
as postmaster. 

It is said that at the time of Mr. Smith’s appointment he 
was “eligible for reinstatement to the classified service.” 
To this might be added the qualification of Civil Service 
Rule LX: “when the commission and the appointing offi- 
cer are In agreement that the public interest requires such 
unusual action.” To state, however, that he was “ eligible 
for reinstatement to the classified service” is but to em- 
phasize the fact that the appointment was not from such 
service. 

In an opinion of March 12, 1928 (35 Op. 413), I approved 
the practice of the Civil Service Commission to authorize 
reinstatement in an unclassified position for the purpose of 
preserving, or restoring, the competitive status of an em- 
ployee, and thereafter permitting his retransfer to a classi- 
fied position; and the further practice to accomplish such 
reinstatement by nune pro tune order; and I concluded that 
preservation of the competitive status accomplished by such 
reinstatement carried with it the benefits and obligations of 
the Retirement Act. Im that case, however, I was dealing 
with subdivision (a) of section 3 of the Retirement Act, as 
amended, and my opinion went no further than to hold that 
reinstatement might preserve or restore the competitive 
status during a period of employment in an unclassified 
position. 

Subdivision (g) of section 3, dealing with postmasters, 
requires, in order that the statute may be applicable, pro- 
motion, appointment, or transfer “from the classified civil 
service.” In other words, the statute applies to postmas- 
ters only if they were in the classified civil service before 
and up to the time of promotion, appointment, or transfer. 
There is nothing in my opinion of March 12, 1928, which 
would suggest that reinstatement by the Commission made 
after an appointment could be made effective prior to the 
appointment so as to make the appointment “from the 
classified civil service ” within the meaning of the statute. 
Moreover, in the present case it 1s apparent that the Com- 
mission has not issued any order intended to have such 
effect. 
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I have the honor to advise you, therefore, that in my 
opinion Mr. Smith can not be considered as having been 
“promoted, appointed, or transferred from the classified 
civil service” within the meaning of the statute. 


Respectfully, 
WILLIAM D. MITCHELL, 


AcTING ATTORNEY GENERAL. 
To the SECRETARY OF THE INTERIOR. 





ACQUISITION OF LAND BY GOVERNMENT AT RECEIVER'S 
SALE 

Where the Government conveyed to a designated corporation certain 
lands and improvements thereon and took from the corporation a 
mortgage for the balance due on the purchase price, and the mort- 
gagor defaulted in its payments, the Government may legally 
acquire said property at an anticipated receiver’s sale, and make 
such bid or bids therefor as may be necessary to protect its interest 
and secure the payment of the debt in question. 

The acquisition of land by the Government at a receiver’s sale, when 
it is taken by way of security for a debt, is not a “ purchase” within 
the purview of section 3736 of the Revised Statutes. (Title 41 
U. S. C., see. 14.) 


DEPARTMENT OF JUSTICE, 
September 18, 1928. 

Sir: I have the honor to acknowledge receipt of your 
letter of June 15, 1928, with its inclosures, in which you 
request my opinion as to whether in view of the inhibition 
contained in section 3736, R. 8S. (Title 41 U.S. C., Sec. 14), 
that “No land shall be purchased on account of the United 
States, except under a law authorizing such purchase,” the 
United States may legally acquire certain property, con- — 
sisting of real estate and improvements thereon, by bidding 
in the same at an anticipated receiver’s sale. 

The question has arisen in connection with a foreclosure 
suit brought by the United States against the Charleston 
Industrial Corporation in the United States Court for the 
Southern District of West Virginia. 

It appears that, pursuant to the Act of July 9, 1918 (40 
Stat. 845, 850, c. 143), the Secretary of War sold to the 
Charleston Industrial Corporation certain lands, buildings 
and improvements, equipment, and supplies, at Nitro, W. Va. 
The transaction was evidenced by a number of contracts of 
sale, one succeeding the other, until finally the United States 
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conveyed the property to the defendant corporation and 
took a mortgage for the balance due on the purchase price. 
This mortgage was in the form of a deed of trust, and the 
Kanawha National Bank of Charleston was made trustee. 
The mortgagor defaulted in the payment of installments 
of principal and interest, and the United States brought 
suit to foreclose the mortgage. While this suit was pending 
the Court, on petition of the United States Attorney, ap- 
pointed receivers to take over, preserve, and operate the 
property. It develops that the costs of operation are greater 
than the revenues, and the Court has expressed the opinion 
that the property should be sold immediately. It is sug- 
gested that unless the United States is permitted to protect 
its interests by bidding in the property at the receiver’s sale, 
or bidding the price thereof up to the amount of the Gov- 
ernment’s claim, a very appreciable loss will be suffered. 

In my opinion, the transaction sought to be accomplished 
is not a “purchase” within the purview of the Act. Section 
3736 does not operate to prevent the acquistion of property 
by the United States taken by way of security for a debt. 
Neilson v. Lagow, 12 How. 98. The primary purpose which 
Congress had in mind in its enactment was to prevent the 
expenditure of public money without express statutory au- 
thority (28 Op. 413), and was not intended to deny the power 
of the Government to take security for the payment of a 
debt, and to exercise such means of obtaining payment 
thereof as may be necessary to the accomplishment of that 
end. It is not to be doubted that when the actual dominion 
and ownership of the land is the direct purpose of the ex- 
penditure of public money, no such expenditure can be made 
in the absence of a law authorizing the purchase (19 Op. 79) ; 
but this is not such a case. 

In Neilson v. Lagow the Supreme Court held that the 
Act in question “does not prohibit the acquisition by the 
United States of the legal title to land, without express 
legislative authority, when it is taken by way of security 
for a debt” (p. 107) ; and that the power to take security for 
a debt on account of the United States exists as an incident 
to the general right of sovereignty. This means something 
more than merely taking security and holding the legal title 
of such security as a mortgagee. It takes into account all 
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necessary means to secure the payment of the debt, includ- 
ing the acquisition and dominion of the property; and such 
acquisition is not a purchase within the meaning of the Act 
in question. In the case just referred to the Court says (p. 
108) : 

“It may happen that, by the foreclosure of a mortgage 
containing no power of sale, the mortgagee may become the 
owner of the land under the mortgage; but this is not the 
object which the parties have in view when the mortgage is 
made, and takes place only because their main end is not 
attained, and by force of proceedings which ensue after- 
wards because their main end is not attained. Such a trans- 
action is essentially different from a purchase of land in 
which the parties have nothing in view but to exchange 
for the present dominion and title of the land acquired by 
the purchaser, the money, or other price paid to the seller.” 

This doctrine at an early date had been used as a basis 
of opinion in United States v. Hudson, 3 McLean, 156. 
and United States v. Lane, Id. 365. 

The protection of the Government in securing payment 
of the debt is all that is sought to be accomplished by the 
acquisition of the property at the receiver’s sale. The 
Secretary of War had authority to sell the property upon 
such terms as he might deem expedient. It can not be 
doubted that under the provisions of the Act of July 9, 
1918, supra, the Secretary of War is authorized to take over 
the property on behalf of the United States to secure the 
payment of the indebtedness (Van Brocklin v. Tennessee. 
117 U. S. 151), and that is all the proposed transaction will 
amount to when completed. 

There is in this conclusion no conflict with the opinion of 
the Attorney General (11 Op. 201), that merely implied 
authority is not sufficient to authorize the purchase of land 
on account of the United States, for in the instant case the 
power is exercised as an incident of sovereignty esseritial 
to the protection of the Government and the effectuatiny of 
a trust recommended by the public interest and not opposed 
to any law or public policy. 

The receiver’s sale is a judicial sale, and it is assumed 
that the procedure leading up to it was a legitimate exercise 
of the right of the Government to control the suit and to 
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direct its course in such a way as to secure its public pur- 
pose. All of this the Government had a right to do. United 
States v. Lane, supra. The procedure has the sanction of 
the laws of the State of West Virginia, as well as of those 
of the United States, in relation to such matters. 

You are therefore advised that it is my opinion that the 
Government may legally acquire the property at the antic- 
ipated receiver’s sale, and make such bid or bids therefor 
as may be necessary to protect its interest and secure the 
payment of the debt in question. 

This conclusion might well rest upon what has already 
been said, but it is confirmed by a consideration of the na- 
ture of a mortgage security upon real estate. Though the 
original conception of a mortgage as vesting in the mort- 
gagee legal title to the property has been much modified by 
judicial decision and by statutes in many jurisdictions (see 
Jones on Mortgages, Chap. I), it is still universally recog- 
nized, I think, that the owner of the debt secured by the 
mortgage has, to the extent of the indebtedness, a real and 
substantial right and interest in the property, define it as 
you will. When, therefore, he enters upon and takes pos- 
session of the property, if the terms of his mortgage and the 
laws of the jurisdiction permit, or when he buys the prop- 
erty at judicial sale for the purpose of protecting that 
interest, his act is not the equivalent of a purchase of new 
property but rather is a reduction to possession in tangible 
form of the beneficial interest already his. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF WAR. 





PORTO RICO—VALIDITY OF BOND ISSUE 


The proposed issue, by the Government of Porto Rico, of bonds in the 
sum of $320,000, the proceeds from the sale of which are to be used 
in the construction of a bulkhead, sheds, and other harbor improve- 
ments at San Juan, P. R., being authorized by Act of Congress and 
Act No. 85 of the Legislature of Porto Rico of May 2, 1928, and 
being within the limit of indebtedness autnorized by law, and all 
statutory requirements having been complied with, said bonds, when 
issued in the form and amount proposed, will have been legally 
issued and will constitute valid and binding obligations of the people 
ef Porto Rico. 
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DEPARTMENT OF JUSTICE, 
October 16, 1928. 


Sir: I have the honor to acknowledge receipt of your 
letter of September 28, 1928, requesting my opinion in re- 
spect to the legality of a proposed issue, by the Government 
of Porto Rico, of bonds in the sum of $320,000, the proceeds 
from the sale of which are to be used in the construction 
of a bulkhead, sheds, and other harbor improvements at 
San Juan, P. R. 

It is stated in your letter that said bonds are to be issued 
in coupon form of the denomination of $1,000 each, bearing 
interest at the rate of 414 per cent per annum, payable semi- 
annually on the first day of January and July of each year, 
to be dated January 1, 1928, mature 25 years from the date 
of issue and redeemable at par on January 1, 1938. A form 
of the bond to be issued and other papers in connection 
therewith are transmitted with your letter. 

The proposed bonds are to be issued pursuant to the au- 
thority contained in Act of Congress, approved March 2, 
1917 (c. 145, 39 Stat. 953), as amended by the Act of March 
4, 1927 (c. 503, 44 Stat. 1418), and in accordance with the 
provisions of Act No. 65 of the Legislature of Porto Rico 
approved May 2, 1928. 

Section 3 of the Act of March 2, 1917, as amended, supra, 
provides: 
“* * * and when necessary to anticipate taxes and reve- 
nues, bonds and other obligations may be issued by Porto 
Rico or any municipal government therein as may be pro- 
vided by law, and to protect the public credit: Provided, 
however, That no public indebtedness of Porto Rico and the 
municipalities of San Juan and Ponce shall be allowed in 
excess of 10 per centum of the aggregate tax valuation of its 
property, and no public indebtedness of any other subdivi- 
sion or municipality of Porto Rico shall hereafter be al- 
lowed in excess of 5 per centum of the aggregate tax valua- 
tion of the property in any such subdivision or municipality, 
and all bonds issued by the government of Porto Rico, or by 
its authority, shall be exempt from taxation by the Govern- 
ment of the United States, or by the government of Porto 
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Rico or of any political or municipal subdivision thereof, or 
by any State, Territory, or possession, or by any county, 
municipality, or other municipal subdivision of any State, 
Territory, or possession of the United States, or by the Dis- 
trict of Columbia. In computing the indebtedness of the 
people of Porto Rico, * * * all bonds hereafter issued 
by any municipality or subdivision within the 5 per centum 
hereby authorized for which the good faith of the people of 
Porto Rico is pledged shall be counted.” 

Act No. 65 of the Legislature of Porto Rico, approved 
May 2, 1928, provides, inter alia, as follows: 

“Secrion 1. That the Treasurer of Porto Rico is hereby 
authorized to issue bonds of The People of Porto Rico up to 
the sum of five hundred thousand (500,000) dollars, for the 
purpose of redeeming the bonds pending, aggregating one 
hundred and eighty thousand (180,000) dollars, from the 
issues of five hundred thousand (500,000) and one hundred 
thousand (100,000) dollars authorized by Acts No. 45 of 
March 7, 1912, and No. 23 of April 12, 1917, and in order 
that the San Juan Harbor Board may build a bulkhead and 
sheds on the bay of San Juan * * *, 

“Sec. 2. That the said bonds may be in coupon or regis- 
tered form, or both. * * * The bonds shall bear date of 
January 1 of the year of issue and shall bear interest at the 
rate of not to exceed four and a half (414) per cent per 
annum, which interest shall be paid semiannually on the 
first day of January and of July. The coupon bonds shali 
be of the denomination of one thousand (1,000) dollars each, 
and those issued as registered bonds shall be of the denomi- 
nation of five thousand (5,000) dollars each. The bonds 
shall be redeemable within twenty-five years from the date 
of issue, in gold coin of the United States of the present 
standard of weight and fineness: Provided, That the Gov- 
ernment of Porto Rico hereby reserves the option and the 
right to redeem all or any of the bonds authorized by this 
act at par, with accrued interest, on any interest-paying 
date, after the first ten years from the date of issue * * ¥*, 
Both principal and interest shall be payable in Porto Rico, 
at the office of the Treasurer of Porto Rico, or at the 
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Treasury of the United States, in gold coin of the United 
States of America of the present standard of weight and 
fineness * * *, 

“Sec. 3. It is hereby declared that the said bonds shall 
be exempt from taxes of any kind imposed either by the 
Government of Porto Rico or by any other local govern- 
ment of the island. 

“Sec. 4. For the payment of interest on said bonds as 
it falls due, and for the repayment of the principal thereof, 
the good faith of The People of Porto Rico is hereby 
irrevocably pledged.” 

Included with the papers submitted is a certificate of 
the Acting Treasurer of Porto Rico, certifying the assessed 
valuation of the real and personal property in the island 
of Porto Rico on June 30, 1928, to be $341,870,654, and the 
total outstanding bonded indebtedness of the Insular Gov- 
ernment, together with municipal bonds issued by its au- 
thority and for the payment of which it is responsible, to 
be $26,848,500. As the Insular Government of Porto Rico 
is authorized to contract an indebtedness not exceeding 10 
per cent of the assessed valuation of its property, it is 
apparent that the issue of the proposed bonds will not in- 
crease the indebtedness of Porto Rico beyond the maximum 
amount authorized by law. 

From the documents submitted I find that all of the 
statutory conditions precedent to the issue of bonds by the 
Government of Porto Rico have been fully complied with 
in every instance, and that the form of the bond submitted 
is in substantial compliance with the law authorizing the 
issue. It is my opinion, therefore, that when issued in 
the form and amount proposed said bonds will have been 
legally issued and will constitute valid and binding obli- 
gations of the people of Porto Rico. 

Respectfully, 
JOHN G. SARGENT. 

To the Secretary or War. 
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FORT WAYNE RESERVATION—WITHDRAWAL OF OPTION 
GIVEN TO MICHIGAN TO PURCHASE SAME 


The Secretary of War having determined that the Fort Wayne Reser- 
vation at Detroit, in the County of Wayne, Michigan, was no longer 
needed for military purposes, and having thereupon had the prop- 
erty appraised and a notice given to the State and County of their 
option to purchase under the statute, it was in accordance with the 
provisions of the statute for the Secretary to reconsider his con- 
clusion as to the need of the property for military purposes and to 
withdraw the offer to the State and County before the offer had been 
accepted or any action taken by the State authorities in reliance 
on it. 

DEPARTMENT OF JUSTICE, 
October 17, 1928. 

Sir: By your letter of June 18, 1928, you request my 
opinion as to whether or not, under the Acts of March 12, 
1926 (44 Stat. 203), and of March 4, 1927 (44 Stat. 1417), 
after having determined that the Fort Wayne Reservation 
at Detroit, in the County of Wayne, Michigan, was no longer 
needed for military purposes, and having thereupon had the 
property appraised and a notice given to the State and 
County of their option to purchase under the statute, you 
had a right to reconsider your conclusion as to the need of 
the property for military purposes and withdraw the offer 
to the State and County before the offer had been accepted 
or any action taken by the State authorities in reliance 
on it. 

Section 1 of the Act of March 12, 1926, authorizes the 
Secretary of War to sell the real estate designated in the Act 
upon the determination by the Secretary that it is no longer 
needed for military purposes. The Fort Wayne Reserva- 
tion was added by the Act of March 4, 1927. Section 5 di- 
rects the Secretary of War to cause the property he proposes 
to sell to be appraised. Section 7, so far as pertinent, is as 
follows: 

“Sec. 7. After ninety days from the date of the approval 
of this Act, and after the appraisal of the lands herein- 
before mentioned shall have been made and approved by 
the Secretary of War, notification of the fact of such ap- 
praisal shall be given by the Secretary of War to the gov- 
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ernor of the State in which each such tract is located as 
to such lands not to be turned over to other departments, 
and such State or county in which such land is located 
or municipality in or nearest which such land is located 
shall, in the order named, have the option at any time 
within six months after such notification to the governor 
to acquire the same or any part thereof which shall have 
been separately appraised and approved upon payment 
within such period of six months of the appraised value 
thereof: Provided, however, That the conveyance of said 
tract of land to such State, county, or municipality shall 
be upon the condition and limitation that said property 
shall be limited to the retention and use for public purposes, 
and upon cessation of such retention and use shall revert 
to the United States without notice, demand, or action 
brought: And provided further, That if the proper official 
or board of any such State, county, or municipality shall 
within such time limit, notify the Secretary of War that 
said State, county, or municipality desires to exercise such 
option but has not the money available with which to make 
the payment, then said land or such part thereof as may 
have been separately designated shall be held for sale to 
such State, county, or municipality for a period not to exceed 
two years from the date of such notification: * * *,” 
After the approval of the Act of March 4, 1927, you 
ordered an appraisal of the Fort Wayne Reservation, which 
was made November 8, 1927, by a commission which you 
selected, and the appraisal was approved by you and your 
approval endorsed thereon. By letter of December 1, 1927, 
you gave notice to the Governor of Michigan of the fact 
of such appraisal and of the option to purchase given to 
the State by the statute, and a copy of the letter to the 
Governor was sent to the Board of County Commissioners 
of Wayne County on January 18, 1928, and a copy to the 
Mayor of the City of Detroit on the same day. On Febru- 
ary 3, 1928, you wired the Governor of Michigan as follows: 
“Secretary of War hereby revokes privilege given by 
notice of War Department dated December one nineteen 
twenty-seven relative sale Fort Wayne [Stop] Kindly notify 
County and City officials concerned [Stop] Letter follows.” 
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On February 8, 1928, you wrote the Governor of Michi- 
gan as follows: | 

“In confirmation of my telegram of February 3, 1928, 
I hereby revoke the privilege given by the notice sintiatned 
in letter of this Department dated December 1, 1927, rela- 
tive to the sale of the military reservation known as Fort 
Wayne, located in the City of Detroit, Michigan. This 
action is taken in view of the various complaints which have 
been received to the effect that the valuation placed upon this 
property is less than its true value. 

“TI am having this matter investigated and the State. 
county, and municipality will be given another opportunity 
to acquire this property as soon as the question of valuation 
is settled.” 

On April 14, 1928, you wrote the Governor of Michigan as 
follows: 

“ Referring to my letter of February 8, 1928, I desire to 
inform you that continued study of the situation with re- 
spect to the sale of Fort Wayne has resulted in a decision 
to regarrison that post. This has been carried into effect by 
assigning Company E of the 2nd Infantry to that station. 

“In view of this, no further action will be taken looking 
to the sale of the Fort Wayne Reservation for the time being 
and I, therefore, hereby suspend the privilege given the 
State, county, and municipality to acquire this property 
at the previously appraised valuation.” 

On May 21, 1928, the Board of Supervisors of Wayne 
County adopted a resolution declaring that it— 

“hereby exercises its option to purchase that portion of the 
Fort Wayne Military Reservation situated in the City of 
Detroit, County of Wayne, and State of Michigan, which 
the Secretary of War has determined is no longer needed for 
military purposes.” 

and that the Board of Supervisors— 

“notify the Secretary of War of the United States that it 
has exercised its option to purchase said land and has agreed 
to pay for said land the appraised value as determined by 
the appraisers appointed by the Secretary of War, but that 
the said County of Wayne has not the money available at: 
this time with which to make the payment but shall pay for 
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the same within a period of two years from the date of this 
notification in accordance with the provisions of the Acts of 
Congress herein mentioned.” 

It thus appears that before the County exercised its op- 
tion to purchase you had reconsidered the question whether 
the property was needed for military purposes and had de- 
termined that it was, and served notice of that determina- 
tion upon the State authorities. 

Two questions are presented. The first is whether mat- 
ters had proceeded to a point where there was any contract 
between the United States and the County for the sale and 
purchase of the property. The second question is whether, 
although there may have been no contract, Congress in- 
tended that having once determined that the property was 
not needed for military purposes you should be without the 
power to reconsider that decision: 

It is clear that what transpired up to the point where you 
served notice of your final conclusion that the property is 
needed for military purposes amounted to nothing more than 
an offer on the part of the United States, which had not 
been accepted by the County or State. The County had an 
option to purchase which it had not exercised. It had paid 
no consideration for the option and had parted with noth- 
ing in reliance on the offer. It is elementary that under such 
circumstances an offer may be withdrawn. Milwaukee Me- 
chanics Insurance Co. v. Rhea d& Son, 123 Fed. 9; Stitt v. 
Huidekopers, 17 Wall. 384; Banning Company v. Cali- 
fornia, 240 U.S. 142. 

It is clear that the United States was in a position to 
withdraw its unaccepted offer, and that without infringing 
any right of the County, Congress might have made the 
withdrawal by repealing the Act under which it was made, 
and the remaining question is whether the Secretary of War 
was given power by the statute to rescind the option and 
withdraw the offer by determining that the property was 
needed for military purposes by the United States. That 
is a matter of interpretation of the statute. The Act au- 
thorizes the Secretary of War to make the sale of the prop- 
erty only if he believes that it is not needed for military 
purposes. It may be that the Act contemplates that such 
a, determination will be made before the Secretary of War 
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goes to the trouble and expense of having the property ap- 
praised, but there is nothing in the Act which justifies the 
conclusion that having once determined the property to be 
not needed for military purposes the Secretary of War may 
not reconsider that matter before an actual sale or contract 
of sale is made. Whether the original determination is 
erroneous, or whether, although correct when made, new con- 
ditions arise showing that the property is needed for mili- 
tary purposes, it is within the power of the Secretary of 
War to reconsider the subject. 

The statute contemplates that the property shall not be 
sold unless in the opinion of the Secretary of War it is not 
needed for military purposes, and he has no authority 
under the statute to make a sale at a time when he is of the 
opinion that the property is needed for military purposes, 
and whenever, on reconsideration, before a sale 1s made or 
an offer to sell accepted, he reaches the conclusion that the 
property is needed for the use of the Federal Government, 
it is his duty to promptly withdraw the offer, as was done 
in this case. Any other conclusion would result in the 
United States selling property which it needed for its own 
use, with the necessity of instituting proceedings to re- 
acquire it under the power of eminent domain. 

For the reasons given, I have the honor to advise you 
that your action in reconsidering the question of military 
necessity and in withdrawing the unaccepted offer to the 
State and County was in accordance with the provisions of 
the statute. 

Respectfully, 


JOHN G. SARGENT. 


To the SECRETARY OF War. 





PERMIT TO CONSTRUCT RAILROAD LINE ACROSS BENICIA 
ARSENAL MILITARY RESERVATION 


Under the conditions herein indicated, the Secretary of War may 
grant a revocable permit to the Southern Pacific Railroad Co. to 
construct a line of railroad, consisting of two or more tracks, across 
a portion of the Benicia Arsenal Military Reservation in California. 
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If a permit is issued for the construction and maintéfance of the 
proposed railway lines, expressly providing that it may be revoked 
at any time at the pleasure of the Secretary of War, and providing 
further, that it shall expire by its own limitation at some specified 
date not more than five years from its issue, and that the right of 
oeccupaney will then cease unless the permittee has meanwhile 
obtained authority from Congress, and if suitable stipulation is 
made for the removal of all structures by the permittee, and for 
leaving the property in suitable condition for the Government use 
upon termination of the license by revocation or limitation of time, 
such a permit would be in accordance with the practice heretofore 
prevailing and the opinions of the Attorneys General heretofore 
rendered. 

If the railroad company is ready to accept a permit in such form, it 
can not be said that under guise of a temporary license a substan- 
tially permanent right to maintain a railroad has been granted. 


DEPARTMENT OF J USTICE, 
November 27, 1928. 


Sir: I have your letter of October 26, 1928, requesting my 
opinion as to whether you have authority to grant a permit 
to the Southern Pacific Railroad Co. to construct a line of 
railroad, consisting of two or more tracks, across a portion 
of the Benicia Arsenal Military Reservation in California. 
From information contained in the papers submitted and 
derived from conferences with officers of your Department, 
it appears that the main line of the Southern Pacific Rail- 
road Co. at present crosses this reservation, an easement for 
that purpose, the location of which has been fixed, having 
been granted by Act of Congress approved May 24, 1876 
(19 Stat. 56). The present line connects with train ferries 
crossing the Carquinez Strait. The railroad company pro- 
poses to construct a bridge across the lower end of Suisun 
Bay for use in place of the ferries, and this will require 
placing tracks outside of the old right of way. The new 
railroad, on its completion, will be used as a part of the 
main line of the Southern Pacific System. You have deter- 
mined that the change in the location of the railroad will be 
of military advantage and directly to the benefit of the 
United States, because of an improvement in the transporta- 
tion facilities of the arsenal and for other reasons. 

Realizing that you have no power to grant a permanent 
right of way over the reservation, and at most can grant 
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only a revocable permit, and that it will be necessary to 
apply to Congress for the grant of a permanent easement, 
the railroad company, desiring to immediately commence the 
construction of its new lines, desires a revocable permit to 
build and maintain them pending action by Congress. 

The Secretary of War has no power to grant any perma- 
nent right or estate for railway purposes in real property 
belonging to the Government, and there is no express statu- 
tory authority for the grant of revocable licenses or permits 
for temporary use of Government property for railway pur- 
poses, but it has long been the practice for the Secretary of 
War to grant revocable licenses for the use of parts of mili- 
tary reservations, and the long-continued exercise of this 
power and the open use of Government reservations by such 
licensees without legislative objection from Congress implies 
the tacit assent of Congress to this custom. 

This subject has been dealt with in inumerous opinions 
of the Attorneys General. 16 Op. 152; 16 Op. 205; 19 Op. 
628; 20 Op. 97; 20 Op. 528; 21 Op. 537; 21 Op. 565; 22 Op. 
240; 22 Op. 303; 29 Op. 205; 30 Op. 470. 

It is not easy to reconcile all that has been said in these 
opinions with the actual conclusions reached in them. It 
has been held that where it will benefit the public interest, 
the Secretary of War may grant a revocable permit or li- 
cense, but, on the other hand, it has been suggested in some 
of the opinions that although the permit is by its terms re- 
vocable at will and leaves the United States in a legal posi- 
tion to revoke the permit at any time, nevertheless the per- 
mit may not be granted if it appears that the permittee, be- 
cause of the nature of the improvements which he proposes 
to erect, hopes and expects that the license will continue in 
force indefinitely. Something to this effect was said in 
21 Op. 537, but the thought is fully expressed in the follow- 
ing statement in 22 Op. 240: 

“Tt (referring to a revocable license) cannot be used as 
a basis for granting. under the guise of a temporary license, 
a substantially permanent right to maintain a railroad.” 

Similar statements have been made in later opinions. On 
the other hand, a review of the opinions for the purpose of 
ascertaining just what uses have been permitted under revo- 
cable permits is illuminating. 
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As long ago as 1878 the Attorney General, in 16 Op. 152, 
held that although the Secretary of the Navy had no power 
to grant to the city of Chelsea any legal title or permanent 
right to maintain a sewer on naval hospital grounds, he 
could grant a revocable permit to the city to proceed with 
the construction and operation of the sewer, pending appli- 
cation to Congress for grant of a permanent right. 

In 19 Op. 628 it was held that a revocable license could be 
granted by the Secretary of War for the construction of an 
irrigating ditch through a military reservation, and in that 
opinion the Attorney General referred to cases where revo- 
cable permits had been granted for the construction and 
operation of railways on military reservations. 

In 22 Op. 303 it was held that the Secretary of War 
could grant a revocable license for the erection on a military 
reservation of a building to be used as an Indian mission 
and quarters for necessary teachers. 

In 22 Op. 240 it was held that the Secretary of War had 
authority to grant a revocable license to a street railway 
company for the location of a street railway line across the 
Washington Acqueduct Reservation. 

In 30 Op. 470 it was held that a revocable license could 
be granted to a railroad company to construct and main- 
tain a line of railroad over Government land at the south 
end of the Acqueduct Bridge. 

The opinion in 21 Op. 537, which related to an appli- 
cation for permission to erect a Roman Catholic chapel on 
the military reservation at West Point, and in which it 
was held that the Secretary of War had no power to grant 
the permission, is not inconsistent with the other opinions 
referred to. In the West Point case the application for 
permission to erect the chapel contained a condition that 
after its completion the property would be taken over by 
the United States and permanently maintained. That case, 
therefore, did not involve a revocable license. 

Notwithstanding it has been said in some of these opinions 
that a revocable license may not be used as a guise for 
eranting a substantially permanent right, the structures 
which the licenses contemplated erecting were of a perma- 
nent character, and intended for long use, and the licenses 
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undoubtedly hoped and expected to be allowed to remain 
indefinitely. 

The essential thing is to preserve unimpaired the title 
of the United States and its right at any time to occupy 
and use its property and to prevent any use by the licensee 
which would permanently damage or destroy the property 
for governmental use. If the permit is revocable at will 
by its terms, and if the structures which the licensee pro- 
poses to erect are capable of being removed in case of revoca- 
tion, and if upon revocation the land may be left in suitable 
condition for Government use, the fact that the licensee ex- 
pects that the United States may not soon find it to its in- 
terest to revoke the license has no real bearing on the legal 
situation. 

In 21 Op. 537, 541, it was suggested that, although a li- 
cense be revocable when granted, it may develop into a per- 
manent right because of the character of the improvements 
made by the licensee, and decisions of State courts were 
cited on that point. Those authorities do not go to the 
extent of holding that where a license is expressly made 
revocable at will, and the licensee does nothing more than 
was contemplated when the license was granted, it can ripen 
into a permanent right, but whatever the rule may be be- 
tween private parties nothing which may be done under a 
revocable license granted by the Secretary of War can con- 
vert the license into a permanent estate in Government prop- 
erty, because Congress only may grant a permanent right. 
If an effort were made to evolve from the prior opinions of 
the Attorneys General a rule which may be reconciled with 
all of them, it would be that the Secretary of War has power 
to grant revocable permits for occupancy of parts of military 
reservations for railway purposes provided (1) the permits 
are made expressly revocable at will, (2) the structures 
which the licensee proposes to erect are capable of being re- 
moved in case of revocation, and the use to which the li- 
censee proposes to put the land will not permanently dam- 
age or destroy it for Government use, (3) the granting of 
the permit and the use of the property under it will be of 
direct benefit to the United States. 

In cases where it appears that the permittee intends to 
make substantial improvements the removal of which would 
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cause him a great loss in case of revocation of the permit, it 
is a matter of departmental policy whether a situation should 
be created by the issue of a permit which may afterwards 
embarrass the head of the department in the exercise of the 
power of revocation. 

However, in the case now under consideration, the con- 
clusion that a revocable permit may be granted may be 
reconciled not only with all that has been held but every- 
thing that has been said in prior opinions on this subject. 

If a permit is issued for the construction and maintenance 
of the proposed railway lines, expressly providing that it 
may be revoked at any time at the pleasure of the Secretary 
of War, and providing, further, that it shall expire by its 
own limitation at some specified date not more than five 
years from its issue, and that the right of occupancy will 
then cease unless the permittee has meanwhile obtained au- 
thority from Congress, and if suitable stipulation is made 
for the removal of all structures by the permittee, and for 
leaving the property in suitable condition for the Govern- 
ment use upon termination of the license by revocation or 
limitation of time, such a permit would be in accordance 
with the practice heretofore prevailing and the opinions 
heretofore rendered. If the railroad company is ready to 
accept a permit in such form, it can not be said that under 
guise of a temporary license a substantially permanent right 
to maintain a railroad has been granted. 


Respectfully, JOHN G. SARGENT. 
To the SECRETARY OF War. 





PROPOSED TRANSFER OF CERTAIN HOSPITAL FACILITIES 
TO THE VETERANS’ BUREAU 


The President is not authorized by the Act of March 8, 1925, 43 Stat. 
1212 (U. S. C. Title 38, sec. 435), upon the request of the Federal 
Board of Hospitalization, to transfer to the control and jurisdiction 
of the United States Veterans’ Bureau the hospital facilities of the 
National Home for Disabled Volunteer Soldiers at Leavenworth, 
Kans. 

DEPARTMENT OF JUSTICE, 


December 1, 1928. 


Sir: I have the honor to refer to your letter of October 30, 
1928. requesting my opinion as to whether or not the Presi- 
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dent is authorized by the Act of March 3, 1925, c. 469, 43 
Stat. 1212, 1213 (U.S. C. Title 38, sec. 435), upon request of 
the Federal Board of Hospitalization, to transfer to the con- 
trol and jurisdiction of the United States Veterans’ Bureau 
the hospital facilities of the National Home for Disabled 
Volunteer Soldiers at Leavenworth, Kans. 

Section 1 of that Act, after making certain provisions for 
“additional hospital and out-patient dispensary facilities 
for persons entitled to hospitalization under the World War 
Veterans Act, 1924, by purchase, replacement, and remodel- 
ing or extension of existing plants, and by construction on 
sites now owned by the Government or on sites to be acquired 
by purchase, condemnation, gift, or otherwise,” provided— 
“That the director, with the approval of the President, 
may utilize such suitable buildings, structures, and grounds, 
now owned by the United States, as may be available for the 
purposes aforesaid, and the President is hereby authorized 
by Executive order to transfer any such buildings, structures, 
and grounds to the control and jurisdiction of the United 
States Veterans’ Bureau upon request of the director 
thereof.” 

The National Home for Disabled Volunteer Soldiers is a 
corporation created by the Act of March 3, 1865, c. 91, 13 
Stat. 509, as amended by the Act of March 21, 1866, c. 21, 
14 Stat. 10, and subsequent legislation. (U.S. C. Title 24, 
secs. 71-154.) One hundred named persons and their suc- 
cessors duly chosen were constituted a body corporate in the 
District of Columbia. By the amendment of 1866 and sub- 
sequent Acts referred to, its affairs are conducted by a Board 
of Managers, consisting of the President of the United 
States, the Secretary of War, the Chief Justice, and seven 
others, appointed from time to time, for terms of six years. 
by Joint Resolution of Congress. There are no stockholders; 
and appropriate provisos have reserved the right to alter, 
amend, or repeal the charter. 

The first Act provided that no site should be selected or 
building plan adopted “until after the sum of half a mil- 
lion of dollars shall have been first subscribed or donated 
and paid into the treasury of said corporation.” Certain 
items of fines, forfeitures, and unclaimed pay in the military 
and naval establishments were ordered set apart and paid 
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lo the Home, and those admitted were required to assign 
their pensions for its use. Private donations of money and 
property have continued to be made; by contract it acquires 
title to all property of deceased inmates, subject to claims 
made within five years by heirs or next of kin; and large 
sums of public money have been appropriated by Congress 
for its support. Ten branches have been established in dif- 
ferent parts of the country. 

Originally the benefits of the Home were restricted to 
disabled volunteer officers, soldiers, and seamen of the Civil 
War. Later, other classes of veterans were admitted. By 
the Act of June 7, 1924, c. 291, 48 Stat. 477, 519 (U.S. C. 
Title 24, sec. 131), the following persons are now admitted 
upon application: ‘“ Honorably discharged officers, soldiers, 
sailors, or marines who served in the regular, volunteer, or 
other forces of the United States, or in the Organized 
Militia or National Guard when called into Federal service, 
and who are disabled by diseases or wounds and who have 
no adequate means of support and by reason of such dis- 
ability are either temporarily or permanently incapacitated 
from earning a living.” 

The chief purpose was domiciliary care. A meclical staff, 
however, was early provided and authority granted to pur- 
chase hospital supplhes at contract prices from the Medical 
Department of the Army. (U.S. C. Title 24, secs. 82 and 
91.) Since the World War the hospital facilities have been 
expanded, and patients of the Veterans’ Bureau are admitted 
by express authority and direction of Congress. The Direc- 
tor of the Bureau is made responsible for the care and treat- 
ment of such patients, and would seem to be vested by the 
statute with a large measure of control over them and over 
the facilities set aside for their use. Moneys allotted for 
the expense of patients of the Bureau are required to be 
specially accounted for. (U.S. C. Title 24, sec. 113; Title 
38, sec. 434). : 

The hospital is used primarily for the reception of veterans 
who have been regularly admitted to the Home and subse- 
quently acquire a condition necessitating medical treatment. 
One thousand four hundred and eighty-seven members were 
admitted to the hospital during the last fiscal year. The 
average hosp. al population during the year was 325, of 
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which only 27 were patients of the Bureau. In addition, 
2,260 members were given “medical treatment at sick call.” 
The Bureau now assumes no responsibility for inmates of 
the Home who, subsequent to their admission, require and 
receive trec:tment in the hospital. Some such cases (a small 
percentage of the total), and the many mere “sick calls,” 
could not be cared for by it without additional legislation— 
although, as to this, I merely accept the construction which 
I understand to be applied by the Bureau in its adminis- 
tration of the statutes and find no present occasion to 
interpret them. 

One of the benefits of the Home is that of medical treat- 
ment when required. Every regularly admitted inmate is 
entitled to all benefits, occupies a contractual relationship 
with the corporation, and as a condition of his admission has 
surrendered property rights of substantial value. (U.S. C. 
Title 24, secs. 136, 188, 189.) To construe these contracts 
is beyond the scope of the present inquiry. As bearing on 
the probable intent of Congress, however, it must be pointed 
out that merely to deprive the Home of its hospital facili- 
ties would not discharge any obligation incurred by con- 
tract or imposed by law. 

The Board of Managers are of opinion (Proceedings, 

September meeting, 1928) that to transfer the hospital 
“would take from the Board an absolutely essential part 
of its organization in a Branch Home which js operating to 
its capacity and would seriously impair and embarrass the 
operation of the Branch”; and, further, that— 
“All the buildings and facilities which are affected by the 
recommendation referred to above are on a tract of 640 acres, 
which was donated by citizens of that community, together 
with an improvement fund of $50,000 for the erection of a 
Soldiers’ Home on this property. The deed which is duly 
recorded, transfers this ground to the National Home for 
Disabled Volunteer Soldiers, a corporate body, created by, 
and organized and existing under, an Act of Ccngress. The 
property in this case is the property of the National Home 
for Disabled Volunteer Soldiers, a corporation duly author- 
ized by Acts of Congress as distinguished from property be- 
longing to the. United States of America.” 
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Erection of the Branch Home had been authorized and 
directed by the Act of July 5, 1884, c. 223, 23 Stat. 120, 
which appropriated $250,000 and stipulated that the Home 
should be located within one of seven named States on 
ground purchased or donated, or on Government land which 
might be selected by the Board of Managers. 

The title, whatever the ultimate legal result may be, is in 
the corporation. Though essentially a governmental agency 
under the direct control of Congress, it is vested with very 
broad powers. It may make by-laws, rules, and regulations, 
contract at will, take hold and dispose of property for its 
sole and exclusive use, sue and be sued. When sued on its con- 
tracts, it can not rely upon principles applicable in ordinary 
suits against the United States. (National Volunteer Home 
v. Parrish, 229 U.S. 494, 496-497. ) 

It is entirely conceivable, without knowledge of the facts, 
that any given piece of property thus held by the corpora- 
tion may be the subject of contract rights (aside from the 
ordinary contracts with inmates) or liens. It is said that 
the title to some of its land is subject to defeasance if used 
other than for purposes stipulated by the donor. (Hearing, 
January 9, 1928, p. 105, House Bill 5604, 70th Cong., ist 
sess.) Respecting the truth of this or its application to any 
particular tract, I have no knowledge. The possibility of 
such incumbrances, however, does indicate a distinction be- 
tween this and ordinary public property of the United 
States. 

In one important particular the tract at Leavenworth 
clearly lacks the prescribed characteristics of a Federal 
building site. The Act of March 3, 1901, c. 858, 31 Stat. 
1138, 1175 (U.S. C. Title 24, sec. 79), ceded to the State 
of Kansas and relinquished any jurisdiction of the United 
States over such property and provided that thereafter “ the 
United States shall claim or exercise no jurisdiction.” The 
ordinary requirement, purposed to insure in the United 
States exclusive jurisdiction (Constitution, Art. I, sec. 8), 
is that “no public money shall be expended upon any site 
or land purchased by the United States for the purposes of 
erecting thereon any * * * public building, of any kind 
whatever, * * * until the consent of the legislature of 
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the State in which the land or site may be, to such purchase, 
has been given.” (R.S. sec. 355, U. S. C. Title 40, sec. 255.) 

When reporting a bill to provide for additional hospital, 
domiciliary and out-patient dispensary facilities for World 
War Veterans, the House Committee on World War Vet- 
erans’ Legislation stated that certain funds were desirable, 
“in the event the President should transfer any of the hos- 
pitals now under the control and jurisdiction of the National 
Home for Disabled Volunteer Soldiers, or from any other 
governmental agency to the Bureau.” (H. Rept. 1222, 70th 
Cong. 1st sess. ) 

My investigation leads me to believe that the quoted lan- 
guage, in so far as it referred to the National Home for 
Disabled Volunteer Soldiers, was prompted by the possi- 
bility that some legislation intended to authorize such a 
transfer might be passed. Chairman Luce, of the above- 
mentioned committee, referred to such a possibility when the 
House was considering appropriations for the Home. 
(Cong Rec., v. 69, pt. 3, pp. 2812-2813, 70th Cong., 1st sess.) 
The matter had been urged upon the committee at a hearing 
on January 9, 1928, supra, and a diversity of views developed 
(pp. 19 et seq.). Nowhere do I find any indication of a 
belief, even among the proponents such a transfer, that 
Congress had already acted. 

Considering all of the foregoing, I must advise you that, 
in my opinion, the language used in the Act of March 3, 
1925, is not reasonably susceptible of a construction which 
would authorize the proposed transfer. The papers inclosed 
with your letter are returned herewith. 

Respectfully, 


JOHN G. SARGENT. 


To the PRESIDENT. 





TARIFF INVESTIGATION—PRODUCTION COSTS IN PORTO 
RICO : 


Section 315 of the Tariff Act of 1922 (42 Stat. 941), which provides 
for investigations of the differences in costs of production of articles 
“in the United States and the principal competing country,’’ does 
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not contemplate that production costs in Porto Rico should be con- 
sidered when making an investigation for the purposes thereof. 


DEPARTMENT OF JUSTICE, 
December 8, 1928. 

Sir: I have the honor to comply with your request of May 
31, 1928, for my opinion on a question thus stated by the 
chairman of the United States Tariff Commission : 

“The Tariff Commission has instituted an investigation, 
and others are in prospect, for the purposes of section 315 
of the Tariff Act of 1922, with respect to articles imported 
from foreign countries into Porto Rico and thence, in the 
same or in an advanced form of manufacture, brought to 
continental United States. The pending investigation in- 
cludes articles in an unfinished condition imported into 
Porto Rico for completion there before shipment to conti- 
nental United States. 

“The question has arisen whether costs of production in 
Porto Rico can legally be compared with foreign costs of 
production, either independently of or in combination with 
production costs of similar articles manufactured in conti- 
nental United States, in ascertaining ‘differences in costs 
of production in the United States and the principal com- 
peting country ’ under said section 315.” 

The question arises under section 315, Title III, of the 
Act of September 21, 1922 (c. 356, 42 Stat. 858, 941-943, 
U.S. C., title 19, secs. 154-159), the pertinent portions of 
which are these: 

“(a) That in order to regulate the foreign commerce of 
the United States and to put into force and effect the policy 
of the Congress by this Act intended, whenever the Presi- 
dent, upon investigation of the differences in costs of produc- 
tion of articles wholly or in part the growth or product of 
the United States and of like or similar articles wholly or in. 
part the growth or product of competing foreign countries, 
shall find it thereby shown that the duties fixed in this Act 
do not equalize the said differences in costs of production 
in the United States and the principal competing country he 
shall, by such investigation, ascertain said differences and 
determine and proclaim the changes in classifications or in- 
creases or decreases in any rate of duty provided in this 
Act shown by said ascertained differences in such costs of 
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production necessary to equalize the same. Thirty days 
after the date of such proclamation or proclamations such 
changes in classification shall take effect, and such increased 
or decreased duties shall be levied, collected, and paid on 
such articles when imported from any foreign country into 
the United States or into any of its possessions (except: the 
Philippine Islands, the Virgin Islands, and the islands of 
Guam and Tutuila) : oH 

“(c) That in ascertaining the differences in costs of pro- 
duction, under the provisions of subdivisions (a) and (b) 
of this section, the President, in so far as he finds it practi- 
cable, shall take into consideration (1) the differences in 
conditions in production, including wages, costs of material, 
and other items in costs of production of such or similar 
articles in the United States and in competing foreign coun- 
tries; * * *, 

“Investigations to assist the President in ascertaining 
differences in costs of production under this section shall be 
made by the United States Tariff Commission, * * *.” 

Title I of the Act contains schedules of duties which, it 
is provided, “shall be levied, collected, and paid upon all 
articles when imported from any foreign country into the 
United States or into any of its possessions (except the 
Philippine Islands, the Virgin Islands, and the islands of 
Guam and Tutuila).” The policy of Congress, declared by 
section 315, is to maintain such rates just sufficiently high to 
equalize the “ differences in costs of production in the United 
States and the principal competing country.” When it shall 
appear, upon investigation, that any rate fails of this: pur- 
pose, because either too high or too low, the President is 
authorized to determine and proclaim the change in classifi- 
cation or the increased or decreased rate necessary to bring 
about the intended result. All such rates and classifications 
apply without distinction to goods imported from foreign 
countries into the United States or into Porto Rico. No 
duty is collected at the ports of entry of the United States 
upon any goods brought in from Porto Rico. (Act April 
12, 1900, c. 191, sec. 3, 81 Stat. 77, U.S.C., title 48, sec. 738.) 

The statute under consideration defines “ United States,” 
in section 401, as including “all Territories and possessions 
* * * except the Philippine Islands, the Virgin Islands. 
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and the islands of Guam and Tutuila,” but by express pro- 
vision the definition is confined in its application to Title 
IV, “ Administrative Provisions.” A reasonable inference 
is that elsewhere the term should be taken according to its 
common acceptation, or as the immediate text might other- 
wise require. 

It has already been determined that for some purposes 
“United States ” does not include Porto Rico. In Downes v. 
Bidwell, 182 U. S. 244, 287, the Court held that “ Porto Rico 
is a territory appurtenant and belonging to the United 
States, but not a part of the United States within the revenue 
clauses of the Constitution.” (And see Balzac v. Porto Rico, 
258 U. S. 298, 313.) In an opinion of May 26, 1923 (33 
Op. 488), the Attorney General held that “ Porto Rico 
* * * is not included within the term ‘ United States,’ ” - 
as used in section 313 of this very statute, relating to refund 
of duties collected upon imported merchandise used in the 
manufacture of articles for export. 

Section 315, as above pointed out, provides for investiga- 
tions of the differences in costs of production “ in the United 
States and the principal competing country,” and directs 
that the equalizing duties determined upon as a result of 
such investigations shall be levied upon articles imported 
“into the United States or znto any of its possessions (except 
the Philippine Islands, the Virgin Islands, and the Islands 
of Guam and Tutuila).” If the section be considered alone, 
divorced from the remainder of the Act, a ready conclusion 
is this: If “ United States ” includes Porto Rico, the words 
“or into any of its possessions ” become redundant, whereas 
the accepted rule requires an interpretation that will accord 
to every word some meaning. Upon that view of the matter, 
it would be necessary to hold that “ United States ” does not 
include Porto Rico. 

My attention has been directed to other sections, also not 
affected by the definition, wherein, it has been suggested, the 


term “ United States” must be taken to include the Terri- 
tories and possessions. Thus the importation of certain 


articles “into the United States.” is prohibited, unfair prac- 
tices in connection with importations “into the United 
States ” are forbidden, contingent or countervailing duties 
in prescribed instances upon goods coming “ irto the United 
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States” are pravided. It may be that in those instances 
a consideration of the immediate context, the purposes sought 
to be accomplish2d, and administrative practice would lead 
to the conclusion suggested, but no such conclusion in con- 
nection with those unrelated sections could be controlling 
here. 7 

Nowhere, in fact, do I find in the statute anything that 
would require attributing to the rather plain words of the 


section a meaning which they would: not have if it stood 
alone. 


The committee, when reporting this measure to Congress, 
declared a prime purpose to provide “rates that will afford 
protection to American industries and permit them to pay 
wages sufficient to enable our workmen to maintain an 
American standard of living.” (Sen. Rept. 595, 67th Cong., 
2d sess.) I believe it may be stated as common knowledge 
that the standard of living and the wage scales sought to 
be protected were those prevailing in the United States 
proper, as distinguished from the lower standards and lower 
wage scales known to exist to a large extent in our insular 
possessions. In Porto Rico, for example, the 1920 census 
indicated an average yearly income for persons employed 
in manufacturing of less than $500—well under half the 
average for continental United States. (Fourteenth Census 
of the United States (1920), Report, v. 8.) 

The purpose of Congress, 1t seems to me, would be 
achieved by a consideration of costs of production in conti- 
nental United States, and, at the same time, a rate based 
thereon would afford ample protection to the industries of 
Porto Rico, if protection there be needed. On the other 
hand, a rate based upon a consideration of the costs of pro- 
duction in Porto Rico apparently would not afford adequate 
protection to industries in continental United States. 

We may assume that to produce a given article would 
cost, upon an average, 2\() cents in continental United States, 
15 cents in Porto Rico, and 10 cents in the principal com- 
peting foreign country. (The figures are merely fanciful, 
and it is not inconceivable that the cost of production, in a 
given instance, in one of the more advanced States of 
Europe would exceed that of Porto Rico.) If, in the sup- 
posed case, the equalizing duty on the foreign article were 
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based upon a production cost for the United States of any- 
thing less than 20 cents, the result might be to flood our 
home markets with foreign goods which could be sold at a 
lower cost than we could produce them. Certainly, any such 
result would defeat the intention of Congress and, if it have 
any bearing on the subject, would not in the least benefit the 
Porto Rican industry. 

There is, apparently, no major product of Porto Rico 
which is not also a product of continental United States or 
else on the free list. (Nelson’s Loose Leaf Encyclopaedia; 
United States Dictionary of Tariff Information; 30 Op. 
275.) 

Considering all the foregoing, I have the honor to advise 
you that, in my opinion, section 315 of the statute does not 
contemplate that production costs in Porto Rico should be 
considered when making an investigation for the purposes 
thereof. 

Respectfully, 
JOHN G. SARGENT. 

To the PREsIpENT. 





ENTRY OF PHOSPHATE ROCK MINED BY CONVICT LABOR 


A cargo of phosphate rock, mined in a foreign country by convict 
labor, should not be denied entry under section 307 of the Tariff Act 
of 1922 (42 Stat. 987) as having been manufactured in whole or in 
part by convict labor. 

The screening and drying process to which phosphate rock is sub- 
jected does not make it a manufactured article within the meaning 
of section 307 of the Tariff Act of 1922. 


DEPARTMENT OF JUSTICE, 
December 10, 1928. 

Sir: I have the honor to acknowledge receipt of your 
letter of August 30, 1928, and inclosures, requesting my 
opinion whether a cargo of phosphate rock at the port of 
Baltimore should be denied entry under section 807 of the 
Tariff Act of September 21, 1922 (c. 356, 42 Stat. 858, 937), 
reading as follows: 

“ That all goods, wares, articles, and merchandise manu- 
factured wholly or in part in any foreign country by convict 
labor shall not be entitled to entry at any of the ports of the 
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United States, and the importation thereof is hereby pro- 
hibited, and the Secretary of the Treasury is authorized and 
directed to prescribe such regulations as may be necessary 
for the enforcement of this provision.” 

From the papers submitted it appears that the phosphate 
rock comes from Morocco, where it occurs in deposits in the 
ground, from which it is dug with pickaxes and shovels by 
laborers, some of whom are convicts. When separated from 
the deposits, the only extraneous matter present consists of 
nodules of flint rock of different sizes. From the mouth of 
the pit it is hauled in trucks by an endless cable to a place 
where it 1s dumped and roughly screened to remove the 
largest stones, complete screening at that point being im- 
possible because of the moisture which it contains. Through 
the screens the material falls into waiting trucks by which 
it is hauled to a place where it is dumped by an endless con- 
veyor belting system into silos. From there it is removed 
by another system of conveyor belting to ovens. There it 
drops into flues constantly turning, through which gases 
from the combustion of coal pass. The result of this treat- 
ment is to remove the moisture, so that it falls out practically 
dry upon another line of endless belting by which it is taken 
to the loading silos. This process reduces the rock to the 
form of powder, in which form it has the commercial name 
of phosphate rock. When dug from the ground, and before 
screening and drying, it seems to be known as phosphate 
matrix. No convict labor is used at any stage subsequent 
to the work in the pits with pick and shovel. 

In the consideration of the question I have had the 
benefit of briefs and oral argument by counsel representing 
the importers and the domestic interests protesting the im- 
portation. 

The claim made is that the screening and drying are 
inanufacturing processes which give to the resulting product 
the character of a manufactured article. Inasmuch as the 
prohibition of the statute is against articles “ manufactured ” 
in whole or in part by convict labor, a short answer to your 
question may be found in the fact that convict labor is not 
employed in any process claimed to be manufacturing. The 
extraction of the rock from the ground is mining, not manu- 
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facturing. Even if screening and drying may be considered 
manufacturing, the product is not manufactured by convict 
labor, which is used only in extracting the rock from the 
pits. The Act does not exclude manufactured articles made 
of raw materials mined or produced by convict labor. If 
one company mined the rock with convict labor and sold it 
to another, which screened and dried it without convict 
labor, it would be apparent that the product was not mau- 
factured by convict labor. The fact that the one company 
mines, and also screens and dries, does not make the case 
different. 

Treating the subject in the broader way in which it was 
presented to the Solicitor of the Treasury and to me, and 
inquiring whether the phosphate rock after being screened 
and dried is a manufactured product, leads to the same 
result. 

If the statute had prohibited the importation of all goods, 
wares, articles, and merchandise wholly or in part pro- 
duced by, or the product of, convict labor, or had by other 
appropriate language excluded from entry everything 
upon which convict labor had been employed prior to the 
time it was offered for entry, the answer to the question 
would have been plain. The prohibition of the statute, 
however, is only against things manufactured. If the phos- 
phate had been brought to this country in the form in which 
it was taken from the mine, it would seem to be plain that 
the statute would have no application. The American pro- 
ducers of phosphate rock, however, in support of their con- 
tention that the screening and drying is a manufacturing 
process and that the rock when it reaches this country is a 
manufactured article, urge that the section was intended 
to protect American labor generally against the competition 
of foreign convict labor, and to effectuate that purpose a 
liberal construction should be given to the meaning of the 
sword “manufactured.” If such was the purpose of the 
Act, the language used was inappropriate. It is plain 
that it has no application to such industrial operations as 
mining, farming, and fishing. Home manufactures only 
are within the scope of the protection of the statute, unless 
there is legal justification for assuming that Congress used 
the word “ manufactured ” without due regard for accuracy. 
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A reading of the entire statute does not justify the in- 
ference that Congress used the term “ manufactured” in 
ary loose, colloquial, or general sense. On the contrary, 
throughout the Act the discriminating choice of words in 
describing various industrial processes reveals an intent to 
use language with accuracy and even nicety. Thus in para- 
graph 27 of schedule 1, relating to the duty upon coal-tar 
products, we find the expression “obtained, derived, or 
manufactured in whole or in part from” (42 Stat. 861) and 
im the same section “manufactured or produced.” 

In paragraphs 34 and 35 we find the phrase “ advanced in 
value or condition by shredding, grinding, chipping, crush- 
img or any other process or treatment,” etc. (42 Stat. 864.) 

In paragraph 60, relating to opium, the words used are 
“ powdered, or otherwise advanced beyond the condition of 
crude or unmanufactured.” (42 Stat. 866.) 

In paragraph 207, referring to clays or earths, we 
have “unwrought or unmanufactured” contrasted with 
“wrought or manufactured” and “crude, not refined or 
otherwise advanced in condition in any manner.” (42 
Stat. 869.) 

In paragraph 213, relating to graphite or plumbago, we 
have the expression “ which may be or has been separated 
therefrom by ordinary crushing, pulverizing, screening, or 
mechanical concentration process.” (42 Stat. 870.) 

In paragraph 402, relating to brier root or brier wood, 
the words used are “unmanufactured, or not further ad- 
vanced than cut into blocks suitable for the articles into 
which they are intended to be converted.” (42 Stat. 889.) 
Other examples are: In paragraph 901, “cotton waste, 
manufactured or otherwise advanced in value” (42 Stat. 
898) ; in paragraph 1106, wool and hair “ advanced in any 
manner or by any process of manufacture beyond the 
washed or scoured condition, * * *” (42 Stat. 905); in 
paragraph 1415, emery “ground, pulverized, refined, or 
manufactured, * * *” (42 Stat. 914); in paragraph 
7419, feathers “crude or not dressed, colored or otherwise 
advanced or manufactured in any manner * * *” (42 
Stat. 915). Relating to aconite, aloes, etc., the descriptive 
words are “natural and uncompounded and are in a crude 
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state, not advanced in value or condition by shredding, 
grinding, chipping, crushing, or any other process or treat- 
ment whatever beyond that essential to proper packing and 
the prevention of decay or deterioration pending manufac- 
ture.” (42 Stat. 922.) 

Other instances might be cited, but these are sufficient to 
show that when Congress in section 307 used the word “ man- 
ufactured ” as alone descriptive of the articles the entry of 
which was prohibited, we are justified in applying it only 
where it is plainly appropriate. Unless the phosphate rock 
in its present condition may appropriately be termed a manu- 
factured article, it is entitled to entry. I do not find that 
the courts have attempted to frame a completely inclusive 
and exclusive definition of the word manufactured. It is a 
term of description rather than definition. Certain princi- 
ples, however, have been settled. 

In Hartranft v. Wiegmann, 121 U. S. 609, the Supreme 
Court was called upon to decide whether certain shells which 
had been cleaned by acid and then ground on an emery wheel, 
and some of them afterwards etched by acid, and all intended 
to be sold for ornaments as shells, were dutiable as “ manu- 
factures of shells,” or as “shells of every description not 
manufactured.” In holding that they were not manufac- 
tured and were not manufactures of shells, the Court: said, 
at page 615: 

“We are of opinion that the shells in question here were 
not manufactured and were not manufactures of shells, 
within the sense of the statute imposing a duty of 35 per 
centum upon such manufactures, but were shells not manu- 
factured, and fell under that designation in the free list. 
They were still shells. They had not been manufactured 
into a new and different article, having a distinctive name, 
character or use from that of a shell. The application of 
labor to an article, either by hand or by mechanism, does 
not make the article necessarily a manufactured article, with- 
in the meaning of that term as used in the tariff laws. 
Washing and scouring wool does not make the resulting wool 
a manufacture of wool. Cleaning and ginning cotton does 
not make the resulting cotton a manufacture of cotton.” 

The Court cited in support of its conclusion, among other 
cases, Frazee v. Moffitt, 20 Blatch. 267, holding that hay 
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pressed in bales ready for market was not a manufactured 
article, though labor had been bestowed in cutting and dry- 
ing the grass and baling the hay. 

In Anheuser-Busch Brewing Association v. The United 
States, 207 U. S. 556, the Court held that the mere subjec- 
tion of corks to a cleaning and coating process to adapt 
them to a special use did not amount to manufacturing 
them within the meaning of the statute entitling an ex- 
porter to a drawback on imported raw material used in the 
manufacture or production of articles in the United States 
to be exported. In discussing the meaning of the word 
“manufacture ” the Court said, at page 562: 

“The words of the statute are indeed so familiar in use 
and of meaning that they are confused by attempts at defi- 
nition. Their first sense as used is fabrication or composi- 
tion—a new article is produced of which the imported mate- 
rial constitutes an ingredient or part. When we go further 
than this in explanation we are involved in refinements, and 
in impracticable niceties. Manufacture implies a change, 
but every change is not manufacture, and yet every change 
in an article is the result of treatment, labor and manipula- 
tion. But something more is necessary, as set forth and 
illustrated in Hartranft v. Wiegmann, 121 U.S. 609. There 
must be transformation; a new and different article must 
emerge, ‘having a distinctive name, character or use.’ ” 

These principles have been frequently applied in cases aris- 
ing under the customs laws. Compare United States v. 
Michelin Tire Co., 1 Ct. Cust. Appls. 518; United States 
v. Sheldon, 2 Ct. Cust. Appls. 485; AfcKesson v. United 
States, 1138 Fed. 996; United States v. Godwin, 91 Fed. 753; 
Cone & Co. v. United States, 14 Ct. Cust. Appls. 1383; Hamp- 
ton, Jr. & Co. v. United States, 6 Ct. Cust. Appls. 392. In 
the latter case the Court of Customs Appeals said, page 395: 

“It may be generally said that it has been uniformly held 
in customs interpretation that the application of processes 
necessary to produce an article from its native condition and 
to bring it into a condition that it may be imported, without 
affecting its per se character, is not regarded either as a 
manufacturing process or as a process advancing it in value 
or condition.” 
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In my opinion the principles which have controlled the 
decisions in these cases require me to answer your question 
in the negative. The screening and drying process to which 
the rock as it comes from the mines is subjected merely frees 
it from the impurities and moisture which it contains in its 
crude state and prepares it for shipment in a merchantable 
form. It has not been made into “a new and different ar- 
ticle.” There has been no “ transformation.” It is still phos- 
phate rock and nothing else. That the substance is called 
phosphate matrix before screening and drying, and phos- 
phate rock afterward, and the slightly different uses to which 
it may be put in the two forms, are not sufficiently substantial 
and material to justify one in holding that the screening 
and drying process has brought into existence a manufac- 
tured product. 

It is my opinion, therefore, that the cargo of phosphate 
rock mentioned in your letter may not be denied entry as 
having been manufactured in whole or in part by convict 
labor. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF THE TREASURY. | 


EMERGENCY OFFICERS’ RETIREMENT ACT 


The phrase “ rated in accordance with law” in section 1 of the Emer- 
gency Officers’ Retirement Act of May 24, 1928 (45 Stat. 735), means 
ratings made in accordance with the rating schedules, regulations, 
and general orders in effect under the World War Veterans’ Act, as 
amended, and not inconsistent with the provisions of the Emergency 
Officers’ Retirement Act; it may also refer to ratings made in ac- 
cordance with the rating schedules, regulations, and general orders 
in effect under the War Risk Insurance Act, as amended. 

The language “incurred physical disability in line of duty” in sec- 
tion 1 of the Emergency Officers’ Retirement Act was intended to 
have the same meaning and effect as the language “injury suffered 
or disease contracted in the military or naval service” in section 
200 of the World War Veterans’ Act, as amended. 

The words “ resulting directly from such war service,” also in section 1 
of the Act, supra, were not intended to limit the meaning, or change 
the effect, of the aforesaid words “incurred physical disability in 
line of duty” by denying the benefits of the Act to any disabled 
emergency officer who otherwise would be entitled to the same by 
reason of having “incurred physical disability in the line of duty.” 
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Disabled emergency officers of the first four classes herein mentioned 
“who have been, or may hereafter, within one year, be, rated in 
accordance with law at not less than 30 per centum permanent dis- 
ability ” are entitled to the benefits of the Emergency Officers’ Re- 
tirement Act; and disabled emergency officers of fifth class men- 
tioned herein ‘‘ who have been, or may hereafter, within one year, 
be, rated in accordance with law at not less than 30 per centum ” 
more than they were disabled at the time of entry into the service 
are likewise entitled to the benefits of the Act. 


DEPARTMENT OF JUSTICE, 
January 18, 1929. 


Str: I have the honor to acknowledge the receipt of your 
letter and inclosures of November 3, 1928, requesting my 
opinion as to the meaning of the language (1) “rated in 
accordance with law” and (2) “resulting directly from 
such war service,” contained in section 1 of the Emergency 
Officers’ Retirement Act of May 24, 1928 (45 Stat. 735, 736), 
which reads: 


* ‘That all persons who have served as officers of the Army, 
Navy, or Marine Corps of the United States during the 
World War, other than as officers of the Regular Army, 
Navy, or Marine Corps who during such service have in- 
curred physical disability in line of duty, and who have 
been, or may hereafter, within one year, be, rated in accord- 
ance with law at not less than 30 per centum permanent 
disability by the United States Veterans’ Bureau for dis- 
ability resulting directly from such war service, * * * 
shall receive from date of receipt of their application re- 
tired pay at the rate of 75 per centum of the pay to which 
they were entitled at the time of their discharge from their 
commissioned service, * * *,” 

You submit the following classes of cases: 

“(1) Cases wherein the disabilities have been connected 
with the service during the World War under the statutory 
presumption of service origin for tuberculosis, neuropsy- 
chiatric and other specified conditions contained in section 
290 of the World War Veterans’ Act, as amended, or section 
300 of the War Risk Insurance Act, as amended; 

(2) Cases wherein the disabilities have been connected 
with the service during the World War through direct evi- 
dence, as, for instance, medical records of the Army, but in 
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which nothing tangible can be found under which a finding 
that the disabilities were directly the result of war service 
can be based; 

“(3) Cases wherein the disabilities have been connected 
with the service during the World War upon medical pre- 
sumption ; 

“(4) Cases wherein the disabilities have been connected 
with the service during the World War through a presump- 
tion of soundness contained in section 300 of the War Risk 
Insurance Act, as amended, and section 200 of the World 
War Veterans’ Act, as amended; 

“(5) Cases wherein a disability was noted at time of 
enlistment which increased in degree during service, but 
wherein it has been impossible to show that the aggravation 
was directly the result of war service and in line of duty as 
distinguished from the natural progress of disease”; 
aud inquire (1) whether such disabled emergency officers 
are entitled to ratings for permanent disabilities under the 
War Risk Insurance Act, as amended (41 Stat. 373; 42 Stat. 
153, 1522), or the World War Veterans’ Act, as amended 
(43 Stat. 607, 1805; 44 Stat. 793), and (2) whether their 
disabilities were incurred “in line of duty” and resulted 
“directly from such war service.” 

When the Emergency Officers’ Retirement Act was enacted 
on May 24, 1928, the Veterans’ Bureau was operating under 
the World War Veterans’ Act, as amended. Hence the lan- 
guage “ rated in accordance with law” refers to the World 
War Veterans’ Act, as amended, rating schedules, regula- 
tions and general orders pursuant thereto, not inconsistent 
with the provisions of the Emergency Officers’ Retirement 
Act. It may also have reference to the War Risk Insurance 
Act. For example, if prior to June 7, 1924 (the date of the 
World War Veterans’ Act), a disabled officer had been rated 
correctly, under the War Risk Insurance Act, rating sched- 
ules, regulations and general orders in effect at the time, at 
not less than 380 per centum permanent disability, and such 
officer has never been reexamined and rerated under the 
World War Veterans’ Act, he is clearly one of those within 
the meaning of the language “who have been * * * 
rated in accordance with law at not less than 30 per centum 
permanent disability.” 
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The Emergency Officers’ Retirement Act provides in effect 
that no one shall be entitled to its benefits unless he has (1) 
“incurred physical disability in line of duty” (2) “ result- 
ing directly from such war service.” 

The phrase “in line of duty ” as used in section 300 of 
the War Risk Insurance Act (40 Stat. 611) was interpreted 
by Attorney General Palmer in an opinion to the Secretary 
of the Treasury (82 Op. 12). 

Section 800 of the War Risk Insurance Act provides 
(40 Stat. 611): 

“That for death or disability resulting from personal 
injury suffered or disease contracted in the line of duty, by 
any commissioned officer or enlisted man or by any member 
of the Army Nurse Corps (female) or of the Navy Nurse 
Corps (female) when employed in the active service under 
the War Department or Navy Department, the United States 
shall pay compensation as hereinafter provided; but no 
compensation shall be paid if the injury or disease has been 
caused by his own willful misconduct: Provided, That for 
the purposes of this section said officer, enlisted man, or 
other member shall be held and taken to have been in sound 
condition when examined, accepted, and enrolled for 
service: * * *” 

In construing the above section Attorney General Palmer 
said (pp. 19, 22, 28) : 

“The mere fact that an injury or disease is coincident in 
time with service is not sufficient to class it as suffered or 
contracted ‘in line of duty.’ It must have been caused by 
the presence of its victim in the line of duty when it was 
received or contracted. But the relation of causation is 
sufficiently shown when it appears that the victim was at a 
place and doing what was required or permitted by his duty 
as a soldier, and that, between his presence and conduct and 
the injury or disease, no adequate and sufficient cause, for 
which he is responsible, intervened * * *, 

“While in the active service and submitting to its rules 
and regulations he is, in general, in the line of duty, and an 
injury snffered or disease contracted under these circum- 
stances is suffered or contracted in the line of duty unless 
it is actually caused by something for which he is responsible 
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which intervenes between his service or performance of 
duty and the injury or disease. * * *” 

I think the above interpretation is the correct one, and 
applies equally to the phrase as used in the Emergency 
Officers’ Retirement Act. 

Section 300 of the War Risk Insurance Act, as amended, 
was repealed by section 200 of the World War Veterans’ 
Act of 1924, as amended. Section 200, as amended by the 
Act of July 2, 1926 (44 Stat. 793, 794), provides: 

“For death or disability resulting from personal injury 
suffered or disease contracted in the military or naval service 
on or after April 6, 1917, and before July 2, 1921, or for an 
aggravation or recurrence of a disability existing prior to 
examination, acceptance, and enrollment for service, when 
such aggravation was suffered or contracted in, or such re- 
currence was caused by, the military or naval service on or 
after April 6, 1917, and before July 2, 1921, by any com- 
missioned officer or enlisted man, * * *, the United 
States shall pay to such commissioned officer or enlisted 
man, * * *, or, in. the discretion of the director, sepa- 
rately to his or her dependents, compensation as hereinafter 
provided; but no compensation shall be paid if the injury, 
disease, aggravation, or recurrence has been caused by his 
own willful misconduct: * * * ‘That for the purposes of 
this Act every such officer, enlisted man, * * * shall be 
conclusively held and taken to have been in sound condition 
when examined, accepted, and enrolled for service, except as 
to defects, disorders, or infirmities made of record in any 
manner by proper authorities of the United States at the 
time of, or prior to, inception of active service, to the extent 
to which any such defect, disorder, or infirmity was so made 
of record: Provided, That an ex-service man who is shown 
to have or, if deceased, to have had, prior to January 1, 
1925, neuropsychiatric disease and spinal meningitis, an 
active tuberculosis disease, paralysis agitans, encephalitis 
lethargica, or amoebic dysentery developing a 10 per centum 
degree of disability or more in accordance with the provi- 
sions of subdivision (4) of section 202 of this Act, shall be 
presumed to have acquired his disability in such service 
between April 6, 1917, and July 2, 1921, or to have suffered 
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an aggravation of a preexisting neuropsychiatric disease 
and spinal meningitis, tuberculosis, paralysis agitans, en- 
cephalitis lethargica, or amoebic dysentery in such service 
between said dated, and said presumption shall be conclusive 
in cases of active tuberculosis disease and spinal meningitis, 
but in all other cases said presumption shall be rebuttable 
by clear and convincing evidence; * * *.” 

It will be observed that the phrase “in line of duty” 
which appeared in section 300 of the War Risk Insurance 
Act does not appear in section 200 of the World War Vet- 
erans’ Act, as amended. Instead there appeared the words 
“an the military or naval service” and “no compensation 
shall be paid if the injury, disease, aggravation, or recur- 
rence has been caused by his own willful misconduct.” Con- 
sidering this language in the light of what Attorney General 
Palmer said about the meaning of the phrase “in line of 
duty ” as used in section 300 of the War Risk Insurance Act, 
it appears that the words “in the military or naval service ” 
-are not any broader in scope than the words “in line of 
duty.” Nor does it appear that Congress intended by the 
use of the words “in line of duty ” to exclude disabled emer- 
gency officers from the benefits of the Emergency Officers’ 
Retirement Act who have been or may hereafter be awarded 
compensation and rated, under sections 200 and 202 (4) of 
the World War Veterans’ Act, at not less than 30 per centum 
permanent disability for “injury suffered or disease con- 
tracted in the military or naval service.” 

When the first Emergency Officers’ Retirement Bill was 
introduced into Congress, almost ten years ago, it contained 
the words “in line of duty.” At that time the Veterans’ 
Bureau was operating under section 300 of the War Risk 
Insurance Act, which section. also contained the words “in 
line of duty.” During each succeeding Congress, Emer- 
gency Officers’ Retirement Bills were introduced, each of 
which contained the words “in line of duty.” All of them 
proposed to confer their benefits upon those disabled emer- 
gency officers who had been, or might thereafter, within a 
specified time, be, awarded compensation and receive a cer- 
tain rating under sections 300 and 302 (2) of the War Risk 
Insurance Act. In 1924 section 300 of the War Risk Insur- 
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ance Act. was repealed by section 200 of the World War Vet- 
erans’ Act. The words “in line of duty ” were left out of 
section 200 and instead were inserted the words “ in the mili- 
tary or naval service.” Notwithstanding this change in 
phraseology, the original or similar bills were reintroduced 
each succeeding Congress subsequent to the repeal of section 
800 of the War Risk Insurance Act without any change in 
the words “in line of duty.” 

Although these bills were reintroduced by those who were 
members of Congress when section 300 of the War Risk In- 
surance Act was repealed by section 200 of the World War 
Veterans’ Act, there is nothing to indicate that after the 
repeal of section 300 those Members, by continuing to use 
in such bills the phrase “in line of duty,” intended to deny 
their benefits to any disabled emergency officer who had suf- 
fered injury or contracted disease “in the military or naval 
service.” 

That Congress intended to confer the benefits of the 
Emergency Officers’ Retirement Act upon all disabled emer-- 
gency officers who suffered injury or contracted disease 
“in the military or naval service” and “ who have been, or 
may hereafter, within one year, be,” awarded compensation 
and rated, under sections 200 and 202 of the World War 
Veterans’ Act, at not less than 30 per centum permanent 
disability, is clearly indicated by the legislative history of 
the Act which will be referred to hereinafter. 

Hence all disabled emergency officers, “ who have been, 
or yiay hereafter, within one year, be,” awarded compensa- 
tion and rated, under sections 200 and 202 of the World 
War Veterans’ Act, at not less than 30 per centum perman- 
ent disability, are entitled to the benefits of the Emergency 
Offerrs’ Retirement Act unless excluded therefrom by the 
phrase “disability resulting directly from such war service.” 

Notwithstanding this legislation had been pending for 
over nine years and the Act was passed on May 24, 1928, 
the language “resulting directly from such war service ” 
appeared for the first time in Senate Bill 777 (which became 
the Act under consideration), by amendment on March 15, 
1928. On the latter date Senator Hale offered several 
amendments, including one embodying the language “ re- 
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sulting directly from such war service,” the effect of all of 
which, he said, would be “to bring the officers of the Navy 
and Marine Corps under the provisions of the bill.” (Cong. 
Rec., vol. 69, pt. 5, pp. 4799, 4800.) Up to the time of such 
amendments only emergency Army officers came within the 
scope of the bill. The Secretary of the Navy thought that 
emergency Navy and Marine officers should be entitled to 
the benefits of the Act and he proposed to Senator Hale, 
Chairman of the Senate Committee on Naval Affairs, that 
they be included. In a letter to the Senator dated April 
&, 1926, he said: 

“The Navy Department believes that if the bill * * * 
is to be enacted that it should be amended so as to include 
former temporary and reserve officers of the Navy and 
Marine Corps who feel that they are entitled to retirement 
on account of physical disability alleged to have been in- 
curred in line of duty during the World War. Accord- 
ingly, the Navy Department recommends that the following 
changes be made in the bill * * * 80 as to make the 
same applicable to former temporary and reserve officers 
of the Navy and Marine Corps; 

“(1) In line 2 of the title of bill, after the word “Army ” 
insert a comma and add the words “Navy and Marine 
Corps.” 

* * * * * 

“ (5) In line 9, page 1, insert after the comma at the end 
of the line the words “ for disability resulting directly from 
such war service.” 

* x& * * * 

“ (16) In lines 19, 20, and 21, page 3, strike out the last 
proviso and substitute therefor the following: 

“*And provided further, That the retired list created by 
this Act of officers of the Army shall be published annually 
in the Army Register and said retired lists of officers of the 
Navy and Marine Corps, respectively, shall be published 
annually in the Navy Register.’ ” 

There is nothing in the files of the Navy Department to 
indicate why that Department considered it necessary to 
insert the language “ resulting directly from such war serv- 
ice” into the Act to enable emergency Navy and Marine 
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officers to obtain its benefits. Nor is it clear how that lan- 
guage could in any wise assist in accomplishing that result. 
In view of the purpose of the amendment— 

“to include former temporary and reserve officers of the 
Navy and Marine Corps who feel that they are entitled to 
retirement on account of physical disability alleged to have 
been incurred in line of duty during the World War.” 

the language “resulting directly from such war service ” 
would seem to be redundant. 

That Congress did not intend that language to deny the 
benefits of the Act to any disabled emergency officer who 
otherwise would be entitled to the same by reason of hav- 
ing “incurred physical disability in line of duty,” although 
the disabled emergency officer’s case might be within one of 
the five classes mentioned in your letter, viz, statutory pre- 
sumption, medical presumption, etc., is evidenced by the 
legislative history of the Act, as set forth in the margin.? 


1It may be presumed that while Senate Bill 777 was pending and at the 
time it was enacted into law, Congress knew that there were disabled emergency 
officers in the five classes set forth in the letter of the Director of the Veterans’ 
Bureau to the Attorney General dated November 3, 1928, who had been 
awarded conpensation and rated, under sections 200 and 202 of the World 
War Veterans’ Act, at not less than 30 per centum permanent disability by 
reason of having suffered injury or contracted disease “in the military or 
naval service.” While this legislation was pending Congress from time to 
time called upon the Director of the Veterans’ Bureau to submit lists of all 
disabled emergency officers who were ratcd at not less than 30 per centum 
permanent disability. The lists furnished contain the names of all emergency 
officers within the five classes set forth in the Director’s letter of November 3, 
1928. 

On March 14, 1928, Senator Tyson, coauthor of Senate Bill 777, in explain- 
ing its provisions to the Senate, said (Cong. Rec., vol. 69, p. 4687) : 

‘“*T will state for the information of the Senate that a lst of those who will 
be retired under the terms of the bill has been prepared by the United States 
Veterans’ Bureau. Including all the officers of the Army and of the Navy 
and of the Marine Corps who have now been found to be 30 per cent perma- 
nently disabled there will be 3,251, and the actual expense to the Government, 
if the bill is enacted into law, will be $4,985,100 annually. We are now paying 
out in annual compensation to these officers $2,841,960. Deducting that from 
the total under the bill would leave $2,143,140 annual increased cost of 
retirement.” 

On March 15, 1928, Senator Bingham, member of the Committee on Military 
Affairs, made the following statement (Cong. Rec., vol. 69, p. 4745): 

“It is always difficult to speak in the abstract, but when we have concrete 
cases before us it is easier. Whenever we pass bills granting claims of any 
amount whatsoever to different persons or when we pass an omnibus pension 
bill we give to the country the names of the beneficiaries, in order that the 
people, whose taxes we are expending, may know exactly who is benefited by 
the legislation. I have before me, Mr. President, the names of all those 
officers who were rated as permanently disabled at 30 per cent or more, to 
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The legislative history of the Act clearly indicates that 
Congress intended the language “incurred physical dis- 
ability in line of duty” in section 1 of the Emergency 
Officers’ Retirement Act to have the same meaning and effect 


gether with the amount they are now receiving, their percentage of disability, 
and the amount which they would receive under the bill. I should like to have 
this list printed in the Record, without any reference to the nature of their 
disability, because I esteem their disability a private and personal matter, in 
which the public is not or ought not to be interested. I ask unanimous consent 
to have the list printed in the Record.” 

at the conclusion of which the President of the Senate ordered the list 
printed in the record. 

On March 30, 1928, Senator Bingham read into the Congressional Record 
a letter from the Director of the Veterans’ Bureau dated March 23, 1928, 
and accompanying estimate of the cost of the bill. The estimate bears the 
following heading: 

‘“‘Emergency officers rated on a permanent basis at 30 per cent or more, 
showing amount of compensation and cost of retirement December 31, 1927.” 

Under the heading appears a table showing the grades and the number 
of officers in each grade who will benefit by the Act, the total number being 
3,251. Then follows « statement which indicates that the table has been 
revised to March 21, 1928. The last statement following the table reads: 

“This statement excludes the following arrested tuberculosis cases receiy- 
ing a statutory $50 award where the tuberculosis has been evaluated accord- 
ing to the rating schedule at less than 30 per cent permanent partial: 
Army, 1,184; Navy, 66; Marine, 3.’”’ (Cong. Rec., vol. 69, p. 5666.) 

On Page 4 of House Report 1082 on Senate Bill 777, submitted by the 
Committee on World War Veterans’ Legislation, there appears this statement: 

‘“The number of disabled emergency officers to be benefited by this proposed 
act is estimated by the Director of the United States Veterans’ Bureau, under 
date of March 21, 1928, to be 3,251.” 

On page 4 of Senate Report 115 on the same bill, submitted by the Com- 
mittee on Military Affairs, it is said: 

“The number of disabled emergency Army officers to be benefited by this 
proposed act, together with its costs, are shown in the appended letter and 
table from the Director of the Veterans’ Bureau, dated January 19, 1928, 
which are made a part of this report.”’ 

In the letter to Senator Reed of Pennsylvania, Chairman of the Committee 
on Military Affairs, dated January 19, 1928, which was made a part of Senate 
Report 115, the Director of the Veterans’ Bureau said (p. 6): 

‘““The committee is advised that according to a recent study made in connec- 
tion with this legislation it is estimated that there are at present 3,030 ex- 
emergency officers of the World War who are permanently disabled to a degree 
of 30 per cent or more and who are now receiving compensation totaling 
$216,436 monthly. The cost of retiring these men at 75 per cent of their pay 
rate would be $388,137.50 per month, or $4,657,650 annually, the tota] in- 
creased annual cost being $2,060,418. This statement does not include 960 
officers who are now drawing compensation of $50 per month under statutory 
awards for arrested tuberculosis. These cases, if rerated under the schedule 
of disability ratings and found to be actually disabled to a degree of 30 per 
cent or more, would increase the cost approximately $118,931.50 per month, 
or $1,427,178 per annum. 

“Were the bill amended to provide for the retirement of disabled ex- 
emergency officers of the Navy and Marine Corps, as well as those of the Army, 
it is estimated that the total number of officers affected would be raised to 
3,223, the monthly payment of compensation for that number now being 
$231,999, and that the cost of retiring this total number at 75 per cent of 
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as the language “injury suffered or disease contracted in 
the military or naval service” in section 200 of the World 
War Veterans’ Act, as amended, and also that Congress 











their pay rate would be $411,593.75 monthly or an annual cost of $4,939,125, 
an increased annual cost of $2,155,137.” 

At the time this letter was written there were 3,030 emergency officers 
permanently disabled to a degree of 30 per centum or more. Also at that time 
Senate Bill 777 only contained the language “ incurred physical disability in 
line of duty,” the language “ resulting directly from such war service” not 
having been incorporated into the pill until March 15, 1928, and then only for 
the purpose, as the Secretary of the Navy and Senator Hale stated, of includ- 
ing within the provisions of the bill “former temporary and reserve officers of 
the Navy and Marine Corps who feel that they are entitled to retirement on 
account of physical disability alleged to have been incurred in line of duty 
during the World War.” This amendment having passed the Senate, the 
Director submitted another list revised to March 21, 1928, which showed an 
inerease to 3,251 in the total number of officers permanently disabled to a 
degree of 30 per centum or more, instead of a decrease as would be expected 
if the insertion into the bill of the language “resulting directly from such war 
service”? had been for the purpose of denying the benefits of the Act to some 
disabled emergency officers, who otherwise would be entitled to the same by 
reason of having “incurred physical disability in line of duty.” 

The increase indicates, as the Director states, that he did not exclude from 
the list, on account of the incorporation into the bill of the language ‘ resulting 
directly from such war service,” the five classes of cases set forth in his letter 
of November 3, 1928, viz, statutory presumption, medical presumption, etc. 

No contention was made during the debates in either the Senate or the 
House that Senate Bill 777 did not include cases of statutory presumption, 
medical presumption, etc. On the contrary, Senator Reed of Pennsylvania, 
Chairman of the Committee on Military Affairs, which had charge of Senate 
Bill 777 in the Senate, pointed out to that body that the bill clearly included 
those who are by law presumed to have contracted their disabilities in the 
service. His statement follows (Cong. Rec., vol. 69, p. 4741) : 

“Take just such cases as this: I had a friend who came to Washington 
on November 6, 1918, a civilian, with no military training whatsoever. He 
was given a commission as a lieutenant colonel in the Judge Advocate Gen- 
eral’s Department of the Army, and he was a member of the World War Army 
for exactly six days, because he was discharged the day after the armistice. 
Under the present legislation, which is intentionally liberal so as to make 
it easy for soldiers who suffer constitutional diseases traceable back to war 
time to connect their injury with their service, it is provided that insanity 
or tuberculosis occurring prior to January 1, 1925, is conclusively presumed 
to be due to one’s war service. Apply that to this lieutenant colonel who 
served six days in uniform in Washington. If that man were to have gone 
crazy prior to the 1st of January, 1925, he would now go on retirement pay 
at $2,625 a year. * * * Now I want to call your attention to another 
case in Pennsylvania, which we will leave nameless for obvious reasons— 
another physician. ie lives down near Philadelphia. He is now 54 years 
old. He never got anywhere near the front. He never left the United States. 
He is classed permanently totally disabled because he has diabetes; and the 
bets are a hundred to one that if he had never seen the Army, and if there 
had never been any war, he would have had the same case of diabetes that 
he has to-day. This bill advances that gentleman—and I am not making 
fun of him at all—from $100 to $150. 

‘Senator Frazer. If this man is given total disability for diabetes, it 
must be because the examining physician decided that it was caused by his 
service in the Army. 

- Senator REED of Pennsylvania. It is because the first symptoms of 
diabetes occurred while he was holding his commission. It was an injury 


The Director of the Veterans’ Bureau. 517 


believed and intended the effect of the words “ resulting 
directly from such war service” to be merely, as Senator 
Hale stated, “to bring the (emergency) officers of the Navy 


incurred in line of duty, therefore, or a discase contracted within the 
meaning of the law; and he gets the compensation, although the Senator 
knows, as I do, that the chances are a hundred to one that he would have 
had the same diabetes if there never had been any war at all.” 

In this connection the following statement of Senator Bingham is very 
significant (Cong. Rec., vol. 69, p. 4697) : 

“But under the terms of the bill, even though a man may have served 
here in Washington but a week before the armistice and acquired tuberculosis 
since then and gets a 30 per cent rating of disability, as many of us easily 
could, if he had had iuck enough to get a commission as lieutenant colonel 
he would get for the rest of his life $225 a month instead of $380 a month.” 

Representative Royal S. Johnson, Chairman of the Committee on World 
War Veterans’ Legislation, which had charge of Senate Bill 777 in the 
Ifouse, explained at length to the House the differences betwecn the original 
hill of ten years before and Senate Bill 777, in the course of which explanation 
he emphasized the fact that the bill included those disabled emergency officers 
who are by law presumed to have suffered or contracted their disabilities in 
the service. His statement, so far as material here, is as follows (Cong. 
Ree., vol. 69, pp. 8444, 8445, 8446) : 

“Its history, as has been said by other Members, begins early after the 
war, when the gentleman from South Carolina (Mr. Stevenson) introduced 
the original measure. That mensure, however, differed in form from this 
one, as shown in the Record published this morning. Later I introduced 
the bill in an entirely different form from the measure presented to the 
Ifouse today, affecting not nearly so many men and having very vital dif- 
ferences from the present proposed law. 

“My reasons for introducing that measure are as clear today as they 
were 10 years ago. ‘Together with a great many other men in the United 
States now living I happened to serve with some of the men affected, and 
in a hospital in France, in the fall of 1918, I saw different classes of officers 
being given entirely different compensation. 

‘The original measure was introduced to take care of what we knew at 
that time were battle casualties, and they should be taken care of by every 
country in this world, and particularly by this, the greatest and wealthiest 
country in the entire world. But conditions have changed again. In this 
Congress, the House and the Senate, in trying to do what ought to be done 
for disabled men, we have been very liberal in some other degrees by pre- 
‘suming disabilities. For instance, the law has read, and now reads, that 
anyone who contracted tuberculosis, mental diseases, sleeping sickness, and 
some other diseases, whose technical names I shall not use, would be pre- 
sumed to have secured those diseases in the service in line of duty if 
contracted prior to January 1, 1925. So the bill as it now reads, Senate Bill 
777, would take into this retirement list a large number of men that I do 
not believe any medical testimony in the world would say had received their 
diseases in line of duty and from the service. I have always thought— 
though I have not discussed the matter on the floor of the House to any 
great extent, because we have not had much discussion on this legislation— 
that probably not over 25 per cent of the men who were presumptively con- 
nected under the Veterans’ Act and its amendments to be disabled secured 
their disabilities in the service, but that it was better to compensate the 
other 75 per cent that medical testimony would not say had secured their 
injuries in line of duty than to allow the 25 per cent that medical testimony 
said might have secured their injuries or diseases in line of duty to go without 
compensation. For that reason I have favored the enactment of these 
presumptive statutes. But as matters now develop I think this proposed 
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and Marine Corps under the provisions of the bill,” and not 
to limit the meaning, or change the effect, of the words 
“incurred physical disability in line of duty” by denying 
the benefits of the Act to any emergency officer who other- 
wise would be entitled to the same by reason of having 
“incurred physical disability in line of duty.” 

Congress intended to confer the benefits of the Act upon 
all emergency officers who suffered injury or contracted 
disease “in the military or naval service” and “ who have 
been, or may hereafter, within one year, be, rated in ac- 
cordance with law at not less than 30 per centum permanent 
aisability,” and also intended to confer the benefits of the 
Act upon all emergency officers who entered the service with 
a disability which increased in degree during such service 
and “who have been, or may hereafter, within one year, 
be, rated in accordance with law at not less than 30 per 
centum ” more than they were disabled at the time of entry 
into the service, and where it is impossible to show that the 
aggravation was suffered or contracted in the service as 
distinguished from the natural progress of the disability or 
disease, the presumption is that the aggravation was 
suffered or contracted in the service. 

My opinion, therefore, is that those disabled emergency 
officers of the first four classes mentioned in your letter of 
November 3, 1928, “who have been, or may hereafter, 





Jaw needs amendment, and I am going to offer amendments if no one else 
does so [which he did but they were rejected]. 

‘IT now want to discuss some of the concrete cases under this law. It is 
very easy to talk about a law from an academic viewpoint, and theories some- 
times are helpful. Concrete illustrations are the most instructive. There 
happen to be five men in the second congressional district of South Dakota, 
and every one of them is my close, personal, intimate friend, who served in 
the Army with inc, and with many of them JI served in the National Guard 
from the time I was 18 years old. They are all affected by this Act. 

“On page 4780 of the Record, and I presume that is in the minority report 
also, you will find a list of these men. One is Col. William Adam Hazle, who 
lives in my own city, whose office is right across the street from mine. * * * 

“Right across the street from him is Alfred D. Haugen. I have known 
him for years. * * * 

‘‘In the same city lives Lester Kirkpatrick. * * * 

‘Another gentleman on this list was presumpted into a service-connected 
disability under one of the laws that I sponsored, and I do not think any 
medical testimony in the world would say that this gentleman did necessarily 
receive his injuries in the service, and yet this law would materially increase 
his pension.” 

Other Senators and Congressmen expressed the same view; none expressed a 
contrary vic w. 
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within one year, be, rated in accordance with law at not 
less than 30 per centum permanent disability,” are entitled 
to the benefits of the Emergency Officers’ Retirement Act 
of May 24, 1928, and those of the fifth class, “ who have 
been, or may hereafter, within one year, be, rated in accord- 
ance with law at not less than 30 per centum” more than 
they were disabled at the time of entry into the service, are 
likewise entitled to the benefits of the Act. 
Respectfully, 
JOHN G. SARGENT. 


To the Director, Unrrep States Veterans’ Bureav. 


EMERGENCY OFFICERS’ RETIREMENT ACT 


A disabled emergency officer is not entitled to the benefits of the 
Emergency Officers’ Retirement Act of May 24, 1928 (45 Stat. 735), 
unless prior to the passage of the Act or within one year thereafter 
he has been or is correctly rated at not less than 30 per centum 
permanent disability; that is, unless on the date the benefits of the 
Act are awarded, the officer’s physical condition supports his old 
rating of not less than 30 per centum permanent disability or justi- 
fies such a rating under the schedule of disability ratings in effect 
at that time. 

A disabled emergency officer who received a 30 per centum disability 
rating prior to the passage of the Emergency Officers’ Retirement 
Act, but whose rating under the same schedule since the passage of 
the Act has been less than 10 per centum permanent disability, is 
not entitled to the benefits of the Act for the reason that he never 
has had a correct rating of 30 per centum permanent disability, the 
reduction of his rating from 30 per centum permanent disability to 
less than 10 per centum permanent disability indicating that the 
former rating was erroneous. 

Where a disabled emergency officer has heretofore been rated 30 per 
eentum or more permanent disability, for disability incurred in line 
of duty, and it now appears that such rating was in error under the 
law or the facts, or both, the officer may be reexamined and rerated 
by the Veterans’ Bureau. 

Where a disabled emergency officer has been rated 30 per centum or 
more permanently disabled under the laws, regulations, and sched- 
ules of disability ratings in effect at the time the rating was made, 
for a disability incurred in line of duty, but the evidence now shows 
that he is not at the present time permanently disabled to a degree 
of 30 per centum or more, the officer may be reexamined and rerated 
in aceordance with the schedule of disability ratings in effect when 
the rating was made (assuming the rating was made before May 24, 
1928) in order that the error as to the permanency or the derree of 
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his disability may be corrected, and his rating established ‘in 
accordance with law.” 
DEPARTMENT OF JUSTICE, 
January 18, 1929. 


Sir: I have the honor to acknowledge the receipt of your 
letter of December 1, 1928, requesting my opinion as to the 
meaning of the language 
“* * * who have been, or may hereafter, within one 
year, be, rated in accordance with law at not less than 30 per 
centum permanent disability by the United States Veterans’ 
Bureau. for disability resulting directly from such war serv- 
ice * * * 9) 
contained in section 1 of the Tyson-Fitzgerald Emergency 
Officers’ Retirement Act of May 24, 1928 (45 Stat. 735, 736), 
which reads: 

“ That all persons who have served as officers of the Army, 
Navy, or Marine Corps of the United States during the 
World War, other than as officers of the Regular Army, 
Navy, or Marine Corps who during such service have in- 
curred physical disability in line of duty, and who have 
been, or may hereafter, within one year, be, rated in accord- 
ance with law at not less than 30 per centum permanent dis- 
ability by the United States Veterans’ Bureau for disability 
resulting directly from such war service, shall, from date of 
receipt of application by the Director of the United States 
Veterans’ Bureau, be placed upon, and thereafter continued 
on, separate retired lists, hereby created as part of the Army, 
Navy, and Marine Corps of the United States, to be known 
as the emergency officers’ retired list of the Army, Navy, or 
Marine Corps of the United States, respectively, with the 
rank held by them when discharged from their commis- 
sloned service, and shall be entitled to the same privileges as 
are now or may hereafter be provided for by law or regula- 
tions for officers of the regular Army, Navy, or Marine Corps 
who have been retired for physical disability incurred in 
line of duty, and shall be entitled to all hospitalization privi- 
leges and medical treatment as are now or may hereafter be 
authorized by the United States Veterans’ Bureau, and shall 
receive from date of receipt of their application retired pay 
at the rate of 75 per centum of the pay to which they were 
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entitled at the time of their discharge from their commis- 
sioned service, except pay under the Act of May 18, 1920: 
Provided, That all pay and allowances to which such per- 
sons or officers may be entitled under the provisions of this 
law shall be paid solely out of the military and naval com- 
pensation appropriation fund of the United States Veterans’ 
Bureau, and shall be in lieu of all disability compensation 
benefits to such officers or persons provided in the World War 
Veterans’ Act, 1924, and amendments thereto, except as 
otherwise authorized herein, and except as provided by the 
Act of December 18, 1922: Provided further, That all per- 
sons who have served as officers of the Army, Navy, or Ma- 
rine Corps of the United States during the World War, 
other than as officers of the Regular Army, Navy, or Marine 
Corps, who during such service have incurred physical dis- 
ability in line of duty, and who have heretofore or may 
hereafter be rated less than 80 per centum and more than 
10 per centum permanent disability by the United States 
Veterans’ Bureau, for disability resulting directly from such 
war service, shall, from date of receipt of application by the 
Director of the United States Veterans’ Bureau, be placed 
upon, and thereafter continued on, the appropriate emer- 
gency officers’ retired list, created by this Act, with the rank 
held by them when discharged from their commissioned 
service, but without retired pay, and shall be entitled only to 
such compensation and other benefits as are now or may here- 
after be provided by law or regulations of the United States 
Veterans’ Bureau, together with all privileges as are now 
or may hereafter be provided by law or regulations for offi- 
cers of the Regular Army, Navy, or Marine Corps who have 
been retired for physical disability incurred in line of duty: 
And Provided further, That the retired list created by this 
Act of officers of the Army shall be published annually in 
the Army Register, and said retired lists of officers of the 
Navy and Marine Corps, respectively, shall be published 
annually in the Navy Register.” 

In this connection you desire to be advised upon the fol- 
lowing questions: 

“ (1) Has an officer who received a 30 per centum per- 
manent partial disability rating prior to the passage of this 
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act, but whose rating since the passage of this act has been 
less than 10 per cent permanent disability, any rights under 
the provisions of this act as long as his rating remains less 
than 10 per cent permanent? 

‘“‘ (2) In a case where an officer has heretofore been rated 
80 per cent permanently disabled for disability incurred in 
line of duty directly resulting from war service, and the file 
now shows that the rating was in error under the law or the 
facts, or both, may the Bureau reexamine and rerate the 
applicant ? 

“ (3) Where an officer has heretofore been rated 30 per 
cent or more permanently disabled for a disability incurred 
in line of duty directly resulting from war service and such 
rating was correct under the law and the schedule of disa- 
bility ratings in effect at that time, but such rating would 
not be the same under the schedule of disability ratings in 
effect at the present time, is there authority to place the man 
on the retirement list on the strength of the former rating, 
or must a rerating be made under the present disability rat- 
ing schedule? 

“ (4) In a case where an officer has been rated 30 per cent 
or more permanently disabled under the laws, regulations, 
and schedules of disability ratings in effect at the time the 
rating was made, for a disability incurred in line of duty 
directly resulting from war service, but the evidence now 
shows that he is not at the present time permanently dis- 
abled to a degree of 30 per cent or more, must the old rating 
be accepted and the benefits of the Retirement Act be 
accorded? Or, should he be reexamined and rerated under 
the law and schedule of disability ratings in effect on May 
24, 1928, or that in effect on the date of administrative 
determination? ” 

The Veterans’ Bureau, it appears, in determining the per- 
manency of a disability and the percentage thereof, con- 
siders all the elements, including the progressive character 
of the disability, and once a permanent rating and the 
percentage thereof has been determined, it always remains 
the same unless the determination was based upon an errone- 
ous finding of fact or a misconception of the law, and the 
subsequent change in the physical condition of an officer 
presupposes that the original rating was based upon an er- 
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roneous finding of fact in that the progressive character of 
his disability was incorrectly determined. 

Hence, testing the language— 
“who have been, or may hereafter, within one year, be, rated 
in accordance with law at not less than 30 per centum per- 
manent disability by the United States Veterans’ Bureau 
for disability resulting directly from such service ” 
by the rule of construction that Congress is presumed to use 
words in their known and accepted meaning, -unless that 
sense 1s repelled by the context, it is clear that the words— 
“who have been * * * rated in accordance with law 
at not less than 30 per centum permanent disability’” 
include only those emergency officers who have been cor- 
rectly rated at not less than 30 per centum permanent dis- 
ability prior to the passage of the Act. Those are excluded 
who, prior to the passage of the Act, have been rated at not 
less than 30 per centum permanent disability and subse- 
quently have been reduced in rating to less than 30 per 
centum permanent disability. 

It is also clear that the words— 
‘or may hereafter, within one year, be, rated in accordance 
with law” 
include only those who are correctly rated at not less than 
380 per centum permanent disability within one year after 
the passage of the Act. Whether the rating has been made 
prior to the passage of the Act or is made within one year 
thereafter, it must be in accordance with the schedule of 
ratings in effect at the time it was or is made; otherwise it 
will not be “in accordance with law.” 

The legislative history of the Act confirms this conclusion. 
The meaning of the lancuage— 
“who have been, or may hereafter, with one year, be, rated in 
accordance with law at not less than 80 per centum per- 
manent disability ” 
was explained to their respective Houses by Senator Tyson 
and Representative Fitzgerald. The former was a member 
of the Senate Committee on Military Affairs and the latter 
was a member of the House Committee on World War Vet- 
erans’ Legislation, and sponsored this Act. These Com- 
mittees had charge of the Bill S. 777, which became the Act 
under consideration. 
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In explaining to the Senate the meaning of this language, 
the coauthor of Bill S. 777, Senator Tyson, said (Cong. Rec. 
vol. 69, pt. 5, p. 4687, March 14, 1928, 70th Cong., 1st. sess.) : 

‘“ An officer is to be retired who has not less than 30 per 
cent of permanent disability according to the ratings of 
the United States Veterans’ Bureau. Officers who are found 
to be below 30 per cent are not retired under the provisions 
of the bill.” 

The occasion for the explanation of this language to the 
House by Representative Fitzgerald arose in the following 
manner : 

Mr. Milligan, of Missouri, made the statement that 
(Cong. Rec., vol. 69, pt. 8, p. 8456, May 11, 1928, 70th Cong., 
1st sess.) : 


“There is a provision on page 1 of the bill that includes 
officers who to-day have no disability whatever, officers to- 
day who are drawing no compensation from the Govern- 
ment, who are recognized as having no compensable dis- 
ability. Yet they are included in this bill. We find that 
in lines 6, 7, and 8 on page 1 of the bill in the following 
language: ‘ who during such service have incurred physical 
disability in line of duty, and who have been or may here- 
after within one year be rated in accordance with law at 
not less than 30 per cent permanent disability by the United 
States Veterans’ Bureau.’ 

“The words ‘who have been’ include cases of officers 
who to-day have no disability but who some time since their 
discharge have had a rating of 30 per cent permanent dis- 
ability. You include those men whom the records show 
have recovered.” 


In reply, Mr. Fitzgerald said (Cong. Rec., vol. 69, pt. 8, 
p. 8457, May 11, 1928, 70th Cong., 1st sess.) : 


“It has been called to my attention by the gentleman 
from Missouri that this bill is so drawn that there is a 
chance that a man who has once received a rating of 30 per 
cent would be entitled to its benefits even though he had 
recovered. I wish to say that is a fallacy; it is very spe- 
cious, although my good friend may have justification for 
placing that construction upon the language of the bill. 
We use your knowledge of legal phrases and common sense. 
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If a man has been rated permanently disabled, what does 
that mean? It means rated honestly, fairly, and legally as 
permanently disabled. If a mistake has been made and 
has been corrected, the Veterans’ Bureau will never grant 
retirement because of a known mistake since corrected. If 
a man is not rated now as having a 30 per cent permanent 
disability, although he had been once so rated erroneously, 
he would not get retirement, though my good friend so mis- 
apprehends it. The change, necessarily a correction, would 
show that the original rating was not correct.” 

The following discussion then ensued (Cong. Rec., vol. 
69, pt. 8, p. 8457, May 11, 1928, 70th Cong., 1st sess.) : 

“Mr. Miniican. What is meant by the words in line 7, 
on page 1, ‘ who have been ’? 

“Mr. Roy G. Firzcerautp. That means those who have 
been correctly rated, but because a mistake has been made 
that would not justify them in retiring a man. 

“Mr. Mituican. Has the gentleman gone to the Veterans’ 
Bureau for an interpretation ? 

“Mr. Roy G. Frrzceratp. No; I have not, but that must 
be so. 

“Mr. Mitzican. I understand they do not so interpret it. 

“Mr. Roy G. Firzceratp. If they have made a mistake 
and have corrected it, that mistake would not warrant them 
in putting a man under the provisions of this bill, and no 
man would be retired because of a mistake. 

“Mr. Miuuican. I will say that these officers have been 
informed by those who are promulgating this legislation 
that they are included. 

“Mr. Roy G. Firzceratp. I am very sorry if that is so, 
because I am sure that that is a misrepresentation. 

“Mr. Burtness. What about a case which at one time re- 
ceived a permanent rating, as an illustration, of 35 per cent 
and then it is cut down to 25 per cent permanent? The per- 
manent rating as such remains, but the percentage has been 
cut from a figure sufficient to come within this bill down to 
one that would not permit the bill to operate on such an 
individual. Would he not under this language be included ? 
“Mr, Roy G. Firzceraup. I fear not, because that is a 
correction. If a mistake has been made and a correction 
has been made I am sure he could not be included under 
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this bill, Under this bill, if it becomes a law, and under 
the language of this bill, retirement would be given only 
as a result of a correct or final rating of 30 per cent or more 
of disability. 

“Mr. Burrness. If I understand correctly, it may not 
necessarily be a mistake. 

“Mr. Roy G. Firzcrraup. It would necessarily have to be 
a mistake, because a man may have a 100 per cent temporary 
disability, and at the same time a 30 per cent permanent 
disability, but the permanent degree can never change. 

“Mr. Burrness. A person may have a permanent rating 
and gradually a man’s condition is aggravated so that the 
permanent rating changes, not in its permanency, but in its 
percentage; and it is increased from time to time; I have 
secured increases for a great many such individuals myself. 

“Mr. Roy G. Frrzcrraup. But the permanent rating 
should always be the same. AIl elements should be consid- 
ered, including the progressive character of the disability 
and the permanent rating if correctly made should remain 
unchanged. 

“Mr. Burtness. Certainly; I agree with the gentleman, 
but the percentage may vary, depending on the circum- 
stances.” 

However, assuming that the percentage of a permanent 
rating may be changed from time to time, a reading of the 
entire Act in the hght of its legislative history inevitably 
leads to the conclusion that Congress intended the words— 
“who have been * * * rated in accordance with law” 
to include only those emergency officers who, on the date the 
benefits of the Act are awarded to them, have a correct 
rating of not less than 30 per centum permanent disability ;. 
that is, their physical condition must support their old rating 
of not less than 380 per centum permanent disability 
or justify such a rating under the schedule of disability 
ratings in effect at that time, for otherwise an emergency 
officer who, before the passage of the Act had a rating of 
not less than 30 per centum permanent disability but who 
now has been reduced to a rating of 10 per centum permanent 
disability or even to no disability at all, would enjoy the 
benefits of the Act, while an emergency officer who now has 
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a rating of 29 per centum permanent disability, would not 
be entitled to its benefits. It is inconceivable that Congress 
intended the Act to have such effect and its purpose pre- 
cludes any such conclusion. It was enacted to enable emer- 
gency officers who are now rated at not less than 30 per 
centum permanent disability to support themselves and their 
families which they are unable to do because of reduced 
earning power resulting from their disabilities. Congress 
unquestionably did not intend to give a bonus of 75 per 
centum of his pay at the time he was discharged from the 
service, to an emergency officer who now has no disability 
whatever simply because he once was given a 30 per centum 
permanent disability rating. 

In the final analysis, Congress intended that nothing less 
than a correct rating of at least 30 per centum permanent 
disability should form the basis for conferring the benefits 
of the Act; that is, that on the date the benefits of the Act 
are awarded the officer’s physical condition must support his 
old rating of not less than 30 per centum permanent dis- 
ability or justify such a rating under the schedule of dis- 
ability ratings in effect at that time. 

My opinion, therefore, is that your questions should be 
answered as follows: 

1. No. An officer who has received a 30 per centum dis- 
ability rating prior to the passage of the Act, but whose 
rating under the same schedule since the passage of the Act 
has been less than 10 per centum permanent disability is not 
entitled to the benefits of the Act for the reason that he 
never has had a correct rating of 30 per centum permanent 
disability. The reduction of his rating from 30 per centum 
permanent disability to less than 10 per centum permanent 
disability indicates that the former rating was erroneous. 

2. Yes. The answer to this question is based on the same 
reason: given under the answer to the above question. 

3. No rerating must be made if a correct rating of not less 
than 30 per centum permanent disability has heretofore 
been made. 

4. Assuming the administrative determination (i. e., the 
rating in question) was made before May 24, 1928, the 
officer may be reexamined and rerated in accordance with the 
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schedule in effect when the rating was made, in order that 
the error as to the permanency or degree of his disability, 
may be corrected and his rating established “in accordance 
with law.” | 
Respectfully, 
JOHN G. SARGENT. 


To the Director, UNITED States VETERANS’ BuREAUv. 





LIABILITY OF COMMON CARRIER VESSELS FOR PENALTY 
FOR IMPORTING UNMANIFESTED SMOKING OPIUM 


A cause of action, which has accrued against the master of a vessel 
for bringing into the United States unmanifested smoking opium in 
violation of section 584 of the Tariff Act of 1922 (42 Stat. 980), 
abates with the death of the master, so far as his personal repre- 
sentatives are concerned. 

The proviso in section 594 of the Tariff Act of 1922 (42 Stat. 982), 
which absolves vessels used aS common ecarriers from being held, 
seized, or forfeited for violation of the customs revenue laws, unless 
the owners or those in charge are consenting or privy to the illegal 
act upon which the penalty is based, applies to common carrier 
vessels upon which, in violation of section 584 of said Tariff Act, 
unmanifested smoking opium has been found. 


DEPARTMENT OF JUSTICE, 
February 1, 1929. 

Sir: I have the honor to refer to your letter of October 1, 
1928, in which you state that there has been filed with your 
Department under section 618 of the Tariff Act of Septem- 
ber 21, 1922, c. 356, 42 Stat. 858, 987, a petition for the remis- 
sion or mitigation of a penalty amounting to $146,961.20, 
incurred by the master of the steamship President Taft for a 
violation of section 584 of the same Act by reason of the fact 
that a large quantity of unmanifested smoking opium and 
other contraband articles were found on board that vessel 
upon her arrival at San Francisco on July 14, 1927. You 
also state that subsequent to the date of the violation the 
master died, the penalty not having been paid. In connec- 
tion with the consideration of the appeal for relief you ask 
my advice with respect to two questions: 

First. Does a cause of action which has accrued under 
section 584 of the Tariff Act of 1922 abate with the death 
of the master? 
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Second. Does the saving provision of section 594 of the 
Tariff Act (42 Stat. 982) concerning common carriers apply 
to the second paragraph of section 584 of the Act; 1. e., in 
cases where the violation of section 584 involves unmani- 
fested smoking opium, is the vessel subject to the provisions 
of the second paragraph of section 584 even though it is a 
common carrier and neither the owner nor the master 
thereof was, at the time of the alleged illegal act, a consent- 
ing party or privy thereto? 

It is my understanding that the vessel was, at the time 
referred to in your letter, a common carrier and that there 
is no evidence upon which to base a claim of guilty knowl- 
edge upon the part of her owner or master, 

Section 584 of the Tariff Act imposes penalties upon the 
master of any vessel bound for the United States for failure 
to produce a manifest when commanded by the proper offi- 
cer; for having on board merchandise not included in the 
manifest; and also for failure to have on board merchandise 
which is described in the manifest, with a proviso that these 
penalties shall not be incurred if the collector is satisfied 
that the manifest is lost, mislaid, or incorrect by reason of 
clerical error or other mistake, etc. Then follows this 
provision : 

“Tf any of such merchandise so found consists of smok- 
ing opium or opium prepared for smoking, the master of 
such vessel or the person in charge of such vehicle shall 
be liable to a penalty of $25 for each ounce thereof so found. 
Such penalty shall constitute a lien upon such vessel which 
may be enforced by a libel in rem. Clearance of any such 
vessel may be withheld until such penalty is paid or until a 
bond, satisfactory to the collector, is given for the payment 
thereof. The provisions of this paragraph shall not pre-. 
vent the forfeiture of any such vessel or vehicle under any 
other provision of law.” 

Section 594 provides: 

“Sec. 594. SEIZURE OF VESSELS AND VEHICLES.—Whenever 
a vessel or vehicle, or the owner or master, conductor, driver, 
or other person in charge thereof, has become subject to a 
penalty for violation of the customs revenue laws of the 
United States, such vessel or vehicle shall be held for the 
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against summarily by libel to recover the same: Provided, 
That no vessel or vehicle used by any person as a common 
carrier in the transaction of business as such common carrier 
shall be so held or subject to seizure or forfeiture under the 
customs laws, unless it shall appear that the owner or mas- 
ter of such vessel or the conductor, driver, or other person 
in charge of such vehicle was at the time of the alleged 
illegal act a consenting party or privy thereto.” 

Answering your first question, I agree with the conclu- 
sion reached by the Solicitor of the Treasury that the cause 
of action against the master abated with his death, so far 
as his personal representatives are concerned. ‘That con- 
clusion is in accordance with well-settled principles govern- 
ing actions for fines, penalties, etc. See Schreiber v. Sharp- 
less, 110 U. S. 76; United States v. Theurer, 213 Fed. 964; 
United States v. DeGoer, 38 Fed. 80; Bouvier’s Law Dic- 
tionary, Title Actio Personalis Moritur cum Persona, 

Though the cause of action against a master abates with 
his death, it does not necessarily follow that the cause of 
action against his ship also abates. That question, however, 
need not now concern us, because, in my opinion, the pro- 
viso in section 594 of the Tariff Act absolving vessels used 
as common carriers from being held, seized, or forfeited 
unless the owners or those in charge are consenting or privy 
to the illegal act upon which the penalty is based applies 
to the second paragraph of section 584 relating to opium. 

In March, 1912, Attorney General Wickersham advised 
the then Secretary of the Treasury that a collector of cus- 
toms had no right to refuse clearance of a vessel used as 
a common carrier because of the nonpayment of a fine 
imposed upon section 2809 of the Revised Statutes for bring- 
ing into the United States merchandise not included in 
the manifest unless the master or owner was consenting to 
the illegal act or privy thereto. 29 Op. 364. 

From the opinion it appears that the collector had im- 
posed fines on the masters of several vessels of the Pacific 
Mail Steamship Co. under section 2809, because smoking 
opium was found concealed on the vessels which was not 
mentioned in the manifest. Mr. Wickersham first, quoted 
sections 2809 and 3088 R. S. as follows: 
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“ Sev. 2809. If any merchandise is brought into the United 
States in any vessel whatever from any foreign port with- 
out having such a manifest on board, or which shall not 
be included or described in the manifest, or shall not agree 
therewith, the master shall be liahle to a penalty equal to 
the value of such merchandise not included in such mani- 
fest; and all such merchandise not included in the manifest 
belonging or consigned to the master, mate, officers, or crew 
of such vessel shall be forfeited. 

“Sec. 8088. Whenever a vessel, or the owner or master 
of a vessel, has become subject to a penalty for a violation 
of the revenue laws of the United States, such vessel shall 
be holden for the payment of such penalty, and may be 
seized and proceeded against summarily by libel to recover 
such penalty.” 

“ But,” he continued, “by the Act of February 8, 1881 (21 
Stat. 322), it was provided: 

“* That no vessel used by any person or corporation, as 
- common carriers, in the transaction of their business as 
such common carriers, shall be subject to seizure or forfeiture 
by force of the provisions of title thirty-four of the Revised 
Statutes of the United States unless it shall appear that the 
owner or master of such vessel, at the time of the alleged 
illegal act, was a consenting party or privy thereto.’ ” 

He then said: 

“It is clear that, prior to the passage of the act of Febru- 
ary 8, 1881, supra, for any violation of section 2809, by which 
the master became liable to a penalty, the United States 
acquired a lien on the vessel itself which it could enforce by 
libel and seizure (The Queen, 4 Ben. 237; The Missouri, 3 
Ben. 508, affirmed 9 Blatch. 433) ; but it 1s equally well estab- 
lished that, since the passage of that act, no such lien arises 
and no such seizure can be made in the case of common car- 
riers, unless the owner or master was consenting to the 
illegal act or privy thereto. (The Saratoga, 9 Fed. 322, 
affirmed 15 Fed. 382; Zhe Snow Drop, 30 Fed. 79; The Walla 
Walla, 44 Fed. 796.) If no lien arises in favor of the United 
States, if.the vessel be not “holden for” the payment of the 
penalty where there is no such consent or privity, it would 
seem necessarily to follow that clearance could not be re- 
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The quoted provisions of section 2809, R. S., were carried 
into section 584 of the Tariff Act, while section 3088 of the 
Revised Statutes, together with the Act of February 8, 
1881, were carried into section 594 of the Tariff Act. A pro- 
vision similar to the second paragraph of section 594 of the 
Tariff Act, except that it related to railway cars, engines, 
and other vehicles, was contained in section 3063 of the 
Revised Statutes, and those provisions were also carried 
into section 594 of the Tariff Act. Following the opinion 
of Mr. Wickersham, the soundness of which I see no reason 
to question, I would say that if we had to consider merely 
sections 584 and 594 of the Tariff Act, it would be plain that 
no lien exists against a common-carrier vessel, even if un- 
manifested opium is found on board, unless the owner or 
master was consenting or privy thereto. Sections 584 and 
594 of the Tariff Act contain no provisions which, in my 
opinion, render inapplicable the reasoning of Mr. Wicker- 
sham with respect to sections 2809 and 3088 Revised Statutes, 
and the Act of February &, 1881. . 

It is argued, however, that section 8 of the Opium Act of 
May 26, 1922, c. 202, 42 Stat. 596, 598, renders the proviso 
in section 594 of the Tariff Act inapplicable. to vessels found 
with unmanifested narcotic drugs on board. That section 
reads as follows: 

“Sec. 8. (a) That a narcotic drug that is found upon 
a vessel arriving at a port of the United States or territory 
under its control or jurisdiction and is not shown upon the 
vessel’s manifest, or that is landed from any such vessel 
without a permit first obtained from the collector of customs 
for that purpose, shall be seized, forfeited, and disposed of in 
the manner provided in subdivision (d) of section 2, and 
the master of the vessel shall be liable (1) if the narcotic 
drug is smoking opium, to a penalty of $25 an ounce, and 
(2) if any other narcotic drug, to a penalty equal to the 
value of the narcotic drug. 

“(b) Such penalty shall constitute a lien upon the vessel 
which may be enforced by proceedings by libel in rem. 
Clearance of the vessel from a port of the United States may 
be withheld until the penalty is paid, or until there is de- 
posited with the collector of customs at the port, a bond in 
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a penal sum double the amount of the penalty, with sureties 
approved by the collector, and conditioned on the payment 
of the penalty (or so much thereof as is not remitted by the 
Secretary of the Treasury) and of all costs and other ex- 
penses to the Government in proceedings for the recovery 
of the penalty, in case the master’s application for remission 
of the penalty is denied in whole or in part by the Secretary 
of the Treasury. 

“(c) The provisions of law for the mitigation and re- 
mission of penalties and forfeitures incurred for violations 
of the customs laws, shall apply to penalties incurred for a 
violation of the provisions of this section.” 

The history of section 8 of the Opinm Act 1s this: 

By the Act of February 9, 1909, c. 100, 35 Stat. 614, Con- 
gress prohibited the importation of opium except for medic- 
inal purposes. The Act was a short one of two sections 
and provided penalties for violating its terms, but made 
no direct reference to ships, manifests, etc. By the Act 
of January 17, 1914, c. 9, 38 Stat. 275, the Act of 1909 was 
amended and expanded to comprise eight sections, and sec- 
tion 8 read (p. 277): : 

“That whenever opium or cocaine or any preparations 
or derivatives thereof shall be found upon any vessel ar- 
riving at any port of the United States which is not shown 
upon the vessel’s manifest, as is provided by sections twenty- 
eight hundred and six and twenty-eight hundred and seven 
of the Revised Statutes, such vessel shall be lable for the 
penalty and forfeiture prescribed in section twenty-eight 
hundred and nine of the Revised Statutes.” 

It would seem plain that this section, read in connection 
with the sections of the Revised Statutes to which it refers, 
made the master of a ship which brought in opium not 
listed upon the ship’s manifest hable for the penalties pre- 
scribed by section 2809 of the Revised Statutes. The Su- 
preme Court eventually so decided. United States v. Sis- 
cho, 262 U. S. 165, decided May 7, 1923. That decision, 
however, reversed a decision to the contrary by the Circuit 
Court of Appeals for the Ninth Circuit, 270 Fed. 958, de- 
cided February 7, 1921. The Opium Act of May 26, 1922, 
was passed subsequent to the decision of the Circuit Court 
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of Appeals in the Sischo case and prior to the reversal of 
that case by the Supreme Court, and the amendment mak- 
ing section 8 read as at present was undoubtedly intended 
to counteract the effect of the decision of the Circuit Court 
of Appeals. The legislative history of section 8 shows it 
clearly. 

When the bill was reported to the House it was accom- 
panied by a report which said of section 8: 

“This section in the existing law was intended to penal- 
ize the failure to manifest narcotic drug importations arriv- 
ing upon any vessel. This intent, however, was nullified by 
the decision of the Circuit Court of Appeals for the Ninth 
Circuit, in United States v. Sischo (1921, 270 Fed. 958). 
The committee amendment is intended to avoid the results 
of the decision by placing in the section itself the penalty 
for failure to manifest the narcotic drug.” (H. Rept. No. 
852, p. 10, 67th Congress, 2d session.) 

Senator Curtis, who reported the bill in the Senate, in 
explaining the bill, said: 

“Tt provides for a penalty for the carriage of narcotics 
in vessels if itis knowingly done.” (Cong. Rec., vol. 62, part 
, p. 68384. ) 

When the bill which became the Opium Act of 1914 was 
reported to the House it was accompanied by a report which 
sald: 

“Therefore section 8 provides for the libelling of vessels 
on which unmanifested opium and cocaine are found, in 
accordance with the established practice of this Govern- 
ment.” (H. Rept. No. 24, p. 5, 63d Congress, 1st session.) 

The practice of the Government at that time, established 
over a period of many years, had been to absolve common 
carriers from liability for penalties imposed upon the master 
for bringing in unmanifested cargo where neither the master 
nor the owner was a party or privy to the illegal act. In 
my opinion, the subsequent legislation was not intended to 
mark a drastic departure from that policy. 

The question which we are now considering arose under 
the law as it stood before the enactment of the 1922 legisla- 
tion in the case of The Mount Clinton, 6 F. (2d) 418, C. C. A., 
Second Circuit. That case was a libe] agninst a ship for 
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failing to manifest opium and raised the question of the 
effect of section 8 of the Act of 1914. The court said: 
“There would be no escape from a decree against the vessel, 
were it not for the Act of February 8, 1881,” but held that 
the latter statute gave immunity to common carriers; that 
Congress did not intend to put ships with unmanifested 
opium in a different category from ships generally “ who are 
guilty of a dereliction with which the carriage of opium is 
expressly classed,” and added, “ We think it prima facie 
improbable that Congress intended to do more than extend 
to opium the provisions generally applicable to unmanifested 
merchandise.” Answering the argument that if such con- 
struction was correct the existing provisions of the Revised 
Statutes would have been sufficient to cover the case without 
section 8 of the Opium Act, and that Congress must have 
thought that opium was so baleful as to require more strin- 
gent penalties, the court said that if such was the purpose 
“ section 8 was a curious way to accomplish the result.” The 
court held that the purpose of Congress in enacting section 
8 “ was fully executed by bringing opium within the general 
class of merchandise.” The opinion concluded: 

“Tf so, there seems to be no occasion to introduce whimsi- 
cal distinctions, born of grammatical niceties. Besides, the 
presumption must always be against the imposition of pen- 
alties upon those who are innocent and have used all reason- 
able precautions to prevent the evil against which the statute 
is directed. When Congress has by a positive change of pur- 
pose excused a class of innocent persons, we should have to 
be well satisfied that in a similar case it later intended to 
withdraw the excuse.” 

The same reasoning applies here. The new matter in 
section 8, inserted by the Act of 1922, was added for the 
purpose of making it certain that ships carrying unmani- 
fested opium should be treated in the same way as ships 
which carried other unmanifested merchandise. That was 
what Congress had intended to do by section 8 of the Act of 
1914, but its intention had been frustrated by the Circuit 
Court of Appeals in the Sischo case. The amendment of 
1922 was intended to do merely what that court had said the 
Act of 1914 failed to do. Iam unable to see that it did more. 
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For over 40 years Congress had expressly given immunity to 
common carriers whose owners and masters were innocent 
of guilty intent, and a departure from that policy in the 
case of opium should not be inferred except from some 
positive statutory declaration which leaves the matter sub- 
stantially free from doubt. There is nothing of that kind 
here. 

Though the traffic in narcotic drugs is a great evil which 
requires us to exert to the limit permitted by the statutes 
our efforts to suppress it, that fact does not justify us in 
pressing the statutes beyond that limit as fixed by sound 
canons of construction. 

In my opinion, the proviso in section 594 of the Tariff Act 
applies to common carrier vessels upon which, in violation of 
section 584, unmanifested smoking opium has been found. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 





CUSTOMS DUTIES—GOODS BROUGHT INTO UNITED STATES 
NAVAL STATION AT GUANTANAMO BAY, CUBA 


The United States Naval Station at Guantanamo Bay, Cuba, is not 
a “possession” of the United States within the purview of the 
tariff law. 

Goods brought into said naval station are not subject to the customs 
duties prescribed by the Tariff Act of 1922. 

Where, however, goods brought into the United States are of foreign 
origin and dutiable, they remain dutiable notwithstanding that they 
have come immediately from or through the naval station. 


DEPARTMENT OF JUSTICE, 
March 2, 1929. 


Sir: I have the honor to refer to your letter of December 
12, 1928, and to comply with your request for an opinion as 
to whether or not the duties prescribed by the Tariff Act 
of September 21, 1922, c. 356, 42 Stat. 858 (U.S. C. Title 
19, Sec. 121) should be collected upon goods of fereign 
origin brought into the United States Naval Station at 
Guantanamo Bay, Cuba. The direction is that such 
luties— 
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“* * * shall be levied, collected, and paid upon all 
articles when imported from any foreign country, into the 
United States or into any of its possessions (except the 
Philippine Islands, the Virgin Islands, and the islands of 
Guam and Tutuila) * * *” 


The Act of March 2, 1901, c. 803, 31 Stat. 895, 897-898, 
provided for recognition of the independence of Cuba, con- 
ditioned upon adoption of a constitution and subsequent 
conclusion of a permanent treaty, each of which should de- 
fine the future relations with the United States and contain 
in substance the following: 


“VII. That to enable the United States to maintain 
the independence of Cuba, and to protect the people thereof, 
as well as for its own defense, the government of Cuba will 
sell or lease to the United States lands necessary for coaling 
or naval stations at certain specified points, to be agreed 
upon with the President of the United States.” 

The principle was duly declared, in the words of the 
statute, in the Cuban constitution of May 20, 1902, and in 
a treaty with the United States of May 22, 1903, 33 Stat. 
2248, 2252; and a lease, “subject to terms to be agreed upon 
by the two governments,” was concluded by the President 
of Cuba and the President of the United States on Feb- 
ruary 16/23, 1903. It contained these pertinent pro- 
visions: 

“Article I. The Republic of Cuba hereby leases to the 
United States, for the time required for the purposes of 
coaling and naval stations, the following described areas 
of land and water situated in the Island of Cuba. * * * 

“Article II. The grant of the foregoing Article shall in- 
clude the right to use and occupy the waters adjacent to 
said areas of land and water, and to improve and deepen 
the entrances thereto and the anchorages therein, and gen- 
erally to do any and all things necessary to fit the premises 
for use as coaling or naval stations only, and for no other 
purpose. Vessels engaged in the Cuban trade shall have 
free passage through the waters included within this grant. 

“Article III. While on the one hand the United States 
recognizes the continuance of the ultimate sovereignty of the 
Republic of Cuba over the above described areas of land 
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and water, on the other hand the Republic of Cuba consents 
that during the period of the occupation by the United 
States of said areas under the terms ef this agreement the 
United States shall exercise complete jurisdiction and con- 
trol over and within said areas * * *,” 

A later agreement, dated July 2, 1903, declaring an in- 
tention “to conclude the conditions of the lease,” contained 
the following stipulations: The Republic of Cuba shall 
forthwith acquire title to all private lands within the areas 
with funds to be advanced by the United States and credited 
to the annual payment provided for; the United States shall 
pay to the Government of Cuba the annual sum of two 
thousand dollars “as long as the former shall occupy and 
use said areas;” the United States shall permit no one to 
establish or maintain commercial, industrial or other en- 
terprises therein; fugitives from justice shall be duly de- — 
livered up by each Government to the other. And Articles 
V and VI, relatirg to customs matters, read as follows: 


“Article V. Materials of all kinds, merchandise, stores 
and munitions of: war imported into said areas, for ex- 
clusive use and consumption therein, shall not be subject 
to payment of customs duties nor any other fees or charges, 
and the vessels which may carry same shall not be subject 
to payment of port, tonnage, anchorage, or other fees except 
in case said vessels shall be discharged without the limits 
of said areas; and said vessels shall not be discharged with- 
out the limits of said areas, otherwise than through a regular 
port of entry of the Republic of Cuba when both cargo and 
vessel shall be subject to all Cuban customs laws and regu- 
lations and payment of corresponding duties and fees. It 
is further agreed that such materials, merchandise, stores, 
and munitions of war shall not be transported from said 
areas into Cuban territory. 

“Article VI. Except as provided in the preceding Article 
vessels entering into or departing from the Bays of Guants- 
namo and Bahia Honda within the limits of Cuban terri- 
tory shall be subject exclusively to Cuban laws and authori- 
ties and orders emanating from the latter in all that respects 
port police, Customs or Health, and authorities of the United 
States shall place no obstacle in the way of entrance and 
departure of said vessels except in case of a state of war.” 
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The leased territory is used exclusively for public pur- 
poses of the United States, under regulations of the Navy 
Department, and no unauthorized person is permitted there- 
in. It is occupied at the present time by approximately 
17 officers, 184 enlisted men and 213 civilians—the latter 
including civilian employees and their families, families 
of naval officers, etc. 

The persons stationed there supply their needs, beyond 
governmental allowances, largely by purchases from the navy 
commissary and from traders doing business in adjacent 
Cuban territory. Some articles, purchased in the United 
States or, less frequently, abroad, are delivered through the 
navy mail service. No other goods are brought in except 
for official uses of the United States. 

No effort has ever been made to extend our ordinary tariff 
laws or any other customs requirements to the station, except 
that in recent years Navy mail clerks, acting upon their 
own interpretation of Article 359, Customs Regulations 
1923, have some times considered parcels subject to duty 
when delivered upon vessels within the leased area, but 
otherwise when delivered ashore. The distinction, I sup- 
pose, has been based upon a view that the station is not a 
“possession ” of the United States, but that ships anchored 
there are “in waters of the United States,” within the mean- 
ing of the quoted words as used in Article 359, copied below. 


“Navy mail clerks, or assistants, shall mark with the 
words ‘Supposed lable to customs duty’ all articles ad- 
dressed for delivery in the United States or any of its pos- 
sessions, mailed on board United States naval vessels which 
may contain matter subject to United States customs duty. 
All articles of foreign origin, received for delivery on board 
United States naval vessels, in the waters of the United 
States, which may contain matter subject to United States 
customs duty, but not marked ‘Supposed liable’ thereto, 
and not showing evidence of having been passed upon by 
United States customs officers, shall be marked ‘Supposed 
liable to customs duty’ and forwarded to the nearest col- 
lector of customs for treatment in accordance with these 
regulations. If the vessel is in foreign waters, articles may 
be delivered without submission to customs officers or the 
collection of duty; and if accompanied by a mail entry 
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form, such form shall be indorsed to show that the vessel was 
in foreign waters when delivery was made, and then re- 
turned to the customs officer who issued it.” 


Solution of the question presented depends primarily 
upon a determination of whether or not the naval station 
is to be deemed a “ possession” of the United States, within 
the meaning of the term as used in the Act of September 
21, 1922. The same expression, undefined, has appeared in 
several successive tariff laws enacted in recent years. Con- 
sidering its meaning and possible application to the Panama 
Canal Zone, the Attorney General, in an opinion of Sep- 
tember 8, 1909 (27 Op. 595), reached this conclusion: 


“In my opinion the Canal Zone is not one of the pos- 
sessions of the United States within the meaning of that 
term as used by Congress in the tariff act, but rather is a 
place subject to the use, occupation, and control of the 
United States for a particular purpose, to wit, the construc- 
tion and maintenance of a ship canal connecting the waters 
of the Atlantic and Pacific oceans.” 


Looking to the treaty of November 18, 1903, 33 Stat. 2234, 
we find that the Republic of Panama granted to the United 
States, in perpetuity, “the use, occupation and control” of 
the said Zone, with “all the rights, power and authority 
* %* * which the United States would possess and exer- 
cise if it were the sovereign of the territory within which 
said lands and waters are located to the entire exclusion of 
the exercise by the Republic of Panama of any such sov- 
ereion rights, power or authority.” 

This would appear to be no less comprehensive a grant 
than the lease from Cuba. Without intending to imply any 
idea of a limitation upon our authority, in either case, I 
must conclude that in one, no less than in the other, we 
acquired “a place subject to the use, occupation and control 
of the United States for a particular purpose,” and that 
therefore the naval station, no less than the Canal Zone, 
is not a “ possession” of the United States, as the word is 
used in the tariff laws. 

No other express language of the statute is sufficient to 
comprehend it; and, considering the nature of the station, 
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as a mere governmental outpost beyond our borders, with- 
out inhabitants other than as indicated, closed to ordinary 
commerce, and into which no person or thing may enter 
without permission, we may not too readily imply that 
which is not expressed. The practice, too, acquiesced in 
for a quarter of a century, during which time successive 
statutes have used the same language, lends weight to the 
conclusion. And, of course, there is no reasonable ground 
for distinguishing between the land area and the water area. 

In this, it seems to me, I adhere to the principle under- 
lying the Attorney General’s opinion of May 26, 1904 (25 
Op. 157, 158). The conclusion there was that a vessel re- 
turning from the naval station, with freight or in ballast, 
was not subject in our ports to the tonnage tax laws, but 
otherwise if she had loaded in a foreign port and touched 
at the station en route. 

The remaining question, concerning goods brought into 
_ the United States from the naval station, clearly comes 
within the principle of that opinion. If the goods are of 
foreign origin and dutiable, they remain dutiable notwith- 
standing that they have come immediately from or through 
the naval station. 

Respectfully, 
JOHN G. SARGENT. 


To the SECRETARY OF THE TREASURY. 





AWARDS OF MIXED CLAIMS COMMISSION IN FAVOR OF 
FRANCE AND CANADA STEAMSHIP CORPORATION 


Awards in favor of the France and Canada Steamship Corporation 
made by the Mixed Claims Commission, United States and Germany, 
should be paid to the trustee in bankruptcy of said corporation 
undiminished in amount because of the alleged indebtedness of the 
corporation to the United States. 


DEPARTMENT OF JUSTICE, 
March 5, 1929. 
Sir: I have the honor to refer to your letter of November 
17, 1928, requesting my opinion as to whether or not you 
should make prompt payment of the amount due on ac- 
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count of awards in favor of France and Canada Steamship 
Corporation made by the Mixed Claims Commission, United 
States and Germany, and certified to you by the Secretary 
of State. 

It appears that the awards cre in the principal amounts of 
$109,425.00 and $91,654.49 and that the France and Canada 
Steamship Corporation is now in bankruptcy. It further 
appears that the United States Shipping Board has notified 
you that the France and Canada Steamship Corporation is 
indebted to the United States Shipping Board and/or the 
United States Shipping Board Emergency Fleet Corpora- 
tion in the amount of approximately $8,000,000.00, and that 
the Shipping Board has filed its claim in the usual course 
with the trustee in bankruptcy of the France and Canada 
Steamship Corporation. 

You state that the Shipping Board has suggested to you 
that “it will * * * be in the public interest for the — 
Treasury to refuse to make advances of public moneys to 
claimants who are debtors of the United States in amounts 
considerably in excess of the sums awarded them by the 
Mixed Claims Commission,” and that the Shipping Board, 
in its letter to you, concluded as follows: 

“Tt is respectfully requested therefore that no advances 
be made by the United States to the France and Canada 
Steamship Corporation on account of such sums as may be 
due that corporation from the German Government as evi- 
denced by the awards of the Mixed Claims Commission 
mentioned above.” 

By the Agreement of August 10, 1922, 42 Stat. 2200, be- 
tween the United States and Germany, the Mixed Claims 
Commission was created and empowered to make awards on 
certain claims of the United States or its nationals against 
Germany, and it was recited that such awards “shall be 
accepted as final and binding upon the two Governments.” 

For the satisfaction of such awards, Germany is paying 
to the United States from time to time certain sums of 
money. It has been estimated, however, that perhaps eighty 
years will elapse before payment of the installments is com- 
pleted. Sen. Rept. 273, H. Rept. 17, 70th Cong., Ist Sess. 


The Secretary of the Treasury. 543 


In the Treaty of Peace (August 25, 1921, 42 Stat. 1939) 
it was stipulated that the United States should retain pri- 
vate property of German nationals seized during the war 
until Germany should make suitable provision for the sat- 
isfaction of all claims of American citizens. Congress 
would not confiscate this property; it would not use it to 
satisfy the demands of American claimants, nor would it 
authorize advances for the purpose from the public treas- 
ury, as some had suggested. At the same time, the Com- 
mittee on Ways and Means of the House of Representatives 
reported (H. Rept. 17, supra), ‘“ both German and Ameri- 
can claimants will suffer practical confiscation of their 
property or rightful claims” if required to await payment 
in full by Germany. To avoid this the Committee believed 
that something should be done toward meeting the demands 
of both classes of claimants; and the report continues— 

“ But it was not practical to do this unless concessions and 
compromises should be made by the respective claimants. 
Recognizing this, these parties and their representatives 
voluntarily got together and agreed upon the concessions to 
be made by each. The present bill proposes to carry out 
this agreement.” 

The bill became the Act of March 10, 1928, c. 167, 45 Stat. 
254, which is entitled: 

“An Act To provide for the settlement of certain claims 
of American nationals against Germany, Austria, and Hun- 
gary, and of nationals of Germany; Austria, and Hungary, 
against the United States, and for the ultimate return of 
all property held by the Alien Property Custodian.” 

Section 2, which is headed “ Claims of Nationals of the 
United States against Germany,” contains the following 
provisions: 

“Src. 2. (a) The Secretary of State shall, from time to 
time, certify to the Secretary of the Treasury the awards of 
the Mixed Claims Commission, United States and Germany, 
established in pursuance of the agreement of August 10, 
1922, between the United States and Germany (referred to 
in this Act as the ‘ Mixed Claims Commission’). 

“(b) The Secretary of the Treasury is authorized and 
directed to pay an amount equal to the principal of each 


544 Awards of Mixed Clams Commission 


award so certified, plus the interest thereon, in accordance 
with the award, * * *. 

“(d) The payments authorized by subsection (b) or (c) 
shall be made in accordance with such regulations as the 
Secretary of the Treasury may prescribe, but only out of the 
German special deposit account created by section 4, within 
the limitations hereinafter prescribed, and in the order of 
priority provided in subsection (c) of section 4. 

“(e) There shall be deducted from the amount of each 
payment, as reimbursement for the expenses incurred by the 
United States in respect thereof, an amount equal to one- 
half of 1 per centum thereof. The amount so deducted shall 
be deposited in the Treasury as miscellaneous receipts 
* * * : 

“(h) Nothing in this section shall be construed as the 
assumption of a liability by the United States for the pay- 
ment of the awards of the Mixed Claims Commission, nor 
shall any payment under this section be construed as the 
satisfaction, in whole or in part, of any of such awards, or 
as extinguishing or diminishing the liability of Germany for 
the satisfaction in full of such awards, but shall be consid- 
ered only as an advance by the United States until all the 
payments from Germany in satisfaction of the awards have 
been received. Upon any payment under this section of an 
amount in respect of an award, the rights in respect of the 
award and of the claim in respect of which the award was 
made shall be held to have been assigned pro tanto to the 
United States, to be enforced by and on behalf of the United 
States against Germany, in the same manner and to the 
same extent as such rights would be enforced on behalf of 
the American national * * *.” 

Section 3 is headed “Claims of German Nationals against 
United States.” 

Section 4 is headed “ German Special Deposit Account ” 
and contains the following: 

“Src. 4 (a) There is hereby created in the Treasury a 
German special deposit account, into which shall be depos- 
ited all funds hereinafter specified and from which shall be 


disbursed all payments authorized by section 2 or 3 
* * #» 
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The scope of the statute and the composition of the special 
deposit account are sufficiently indicated by the following 
paragraphs from the report of the House Committee on 
Ways and Means, referred to above: 

“ First, it provides for the immediate payment in full of 
the claims of American nationals against Germany not in 
excess of $100,000, or in respect of death or personal injury, 
and for the payment in full, but in installments, of the re- 
mainder of such claims; for the payment in the immediate 
future of 50 per cent of the claims of German nationals for 
the ships, patents, and radio stations, and for the payment 
of the remainder of such claims in installments, but the total 
amount is not to exceed $100,000,000, less administrative 
expenses; for the immediate return of 80 per cent of German 
property held by the Alien Property Custodian, and for 
the eventual return of the remainder. 

“ Second, it provides for the creation of a ‘ special deposit 
account’ from which will be made the payments above 
described, except that the payment of 80 per cent of German 
property held by the Alien Property Custodian will be made 
from the funds now in the hands of the Alien Property 
Custodian. The fund is composed of the following 
amounts: (1) ‘'wenty per cent of the German property 
temporarily retained by the Alien Property Custodian (es- 
timated at $40,000,000); (2) the German share of the un- 
allocated interest fund hereinafter described (approxi- 
mately $25,000,000); (8) payments heretofore or hereafter 
received from Germany under the Paris agreement in satis- 
faction of the awards of the Mixed Claims Commission 
($23,000,000 to September 1, 1928, and $10,700,000 a year 

thereafter) ; (4) an appropriation authorized to be made in 
an amount equal to the awards for the ships, patents, and 
radio stations, $50,000,000 of which is to be immediately 
available. This makes a total of $138,000,000 available 
shortly after the enactment of the act. It should be noted 
that none of the payments from Germany on account of 
the costs of the Army of Occupation are included in the 
fund, that such payments will continue to be covered into 
the Treasury of the United States to be available for the 
general expenses of the Government, and that no burden is 
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placed upon the Treasury except for the payment of an 
existing debt.” 

Thus, it will be observed, the only contribution from the 
public treasury represents payment for ships, patents, and 
radio stations seized by the United States. Instead of mak- 
ing this payment directly to the German owners, the United 
States is to deposit it in the special account, from which 
such owners will ultimately receive payment in full. 

Independently of the Act of March 10, 1928, the France 
and Canada Steamship Corporation, or its successor, has no 
interest in or right to the funds from which it claims pay- 
ment, aside from a proper expectation to share in the dis- 
tribution of payments received from Germany; and Con- 
gress has, in some instances, expressly required deductions 
because of demands of the United States when distributing 
moneys received from foreign governments. See 2 Op. 718; 
& Op. 163. The Act of March 10, 1928, however, expressly 
directs the Secretary of the Treasury to make payments 
on awards of the Mixed Claims Commission when certified 
to him by the Secretary of State, and there is nothing in 
the statute which can be construed as authorizing the Sec- 
retary of the Treasury to withhold payments because of 
demands of the United States. 

As a possible source of such authority I am referred to 
the Act of March 3, 1875, c. 149, 18 Stat. 481, U. S. C. Title 
31, Sec. 227: 

“That when any final judgment recovered against the 
United States or other claim duly allowed by legal author- 
ity, shall be presented to the Secretary of the Treasury for 
payment, and the plaintiff or claimant therein shall be in- 
debted to the United States in any manner, whether as 
principal or surety, it shall be the duty of the Secretary to 
withhold payment of an amount of such judgment or claim 
equal to the debt thus due to the United States; * * * .” 
If the claimant does not consent to the set-off, the Secretary 
is to institute a legal proceeding, unless the matter is already 
in suit, and judgment may be entered either for or against 
the United States. 

The language is peculiarly inapplicable to this case. The 
award may represent a “ claim duly allowed by legal author- 
ity,” but it is one against the German Government. It can 
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not be maintained that the Act of March 10, 1928, converts 
it into a claim against the United States, for that Act ex- 
pressly negatives the idea of assumption of liability by the 
United States. Then, too, the Act of March 3, 1875, con- 
templates a possible judgment against the United States, 
which would be inconsistent with the disclaimer by Congress 
of any assumption of lability. 

I know of no other statute which can be construed as au- 
thorizing the Secretary to withhold the payments. If we 
should assume that the Secretary might, “in the public 
interest,” withhold payment, it is not apparent that this 
would discharge any part of the corporation’s indebtedness. 
Moneys in the special account are not used for the ordinary 
purposes of the United States, and there is no means pro- 
vided for taking such amounts out of the special account 
and depositing them in the Treasury as miscellaneous 
receipts, such as we find in connection with the direction 
concerning deductions for expenses. Congress having pro- 
vided expressly for some deductions and transfers, it is 
perhaps not unreasonable to assume that it did not contem- 
plate any others. 

I have the honor to advise you, therefore, that in my 
opinion the trustee in bankruptcy of the France and Canada 
Steamship Corporation is entitled to payments upon the 
awards, undiminished because of the alleged indebtedness 
of the corporation to the United States. Of course, the 
claim of the United States, already filed in the bankruptcy 
proceeding, should be properly prosecuted. 

Respectfully, 
JOHN G. SARGENT. 

To the SECRETARY OF THE TREASURY. 
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Interior is not compelled to proceed with construction work 
if the existing conditions are not such as will enable him to 
enter into a contract as contemplated by the statute. 125. 

BANKS AND BANKING. 

JoINT-Stock Lanp Banks. See Joint-Stock Lanp Banks, 1, 2. 

MEMBER Banks, FEDERAL RESERVE SysTeEM. See FEDERAL 
RESERVE SystTEM, 1-4. 

MutTvuauL Savines Banks. See FEDERAL RESERVE BOARD. 

BENEFITS. 

InJuRIES FROM VocaTIONAL TRAINING. See WoRLD WAR 
VETERAN'S Act, 18, 19. 

BENICIA ARSENAL MILITARY RESERVATION. See Miuitary REsER- 
vaATIons, 1-3. 
BONDS. 

AUSTRIAN RELIEF Bonps. See AvstRIaAN Re.ieF Bonps, 
SERIES B. 

EXCHANGE OF Bonps HELD By GOVERNMENT. See Boston 
AND MaINE RAILROAD. 
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BONDS—Continued. 

First MortGAGe, RELEASE OF Ro.LuIne Stock EQUIPMENT 
FROM LIEN. . See Missour1 & NortH ARKANSAS RAILWAY 
Co. 

LEGALITY OF IssurEs. See PHILIPPINE IsLANDs, 1-8; PorTOoO 
Rico, 1-10. 

BOSTON & MAINE RAILROAD. 

Financial reorganization.—Exchange of bonds held by Govern- 
ment.—The President is authorized by law to participate in 
the proposed reorganization of the Boston and Maine Rail- 
road Company by exchanging the 6 per cent bonds held by 
the Director General of Railroads and which mature Jan- 
uary 1, 1929, for a like amount of the bonds of that company 
bearing interest at the rate of 5 per cent per annum and 
maturing January 1, 1939. 342. 

BOUNDARIES. See CustTeER BATTLEFIELD NATIONAL CEMETERY 
RESERVATION, I, 2. 
BROADCASTING STATIONS. See Rapio Broapcastina, 1-5. 
CALIFORNIA. 
CoMMUNITY Property. See INcoME Tax, 5. 
CARRIERS. — 

FREIGHT LIENS ON MERCHANDISE ILLEGALLY IMpoRTED. See 
Customs Laws, 21, 22. 

IMPORTED MERCHANDISE, UNLOADING Cars. See Customs 
Laws, 16-20. 

LIABILITY OF VESSELS FOR VIOLATION oF CusToms Laws. 
See VESSELS, 3. : 

CHAPMAN FIELD MILITARY RESERVATION. See Mivitary REsER- 

VATIONS, 4. 

CHICKASAW NATION. See Coat anp AspHALT Deposits, 1, 2. 
CHOCTAW NATION. See Coat anv ASPHALT Deposits, 1-2. 
CITIZENSHIP. | 

1. Certificates of Hawaiian birth. Persons applying for admission 
to the United States, with birth certificates issued by the 
Territory of Hawaii, may be detained by the immigration 
officers for the purpose of determining whether they are 
citizens of the United States or inadmissible aliens, for such 
certificates are not controlling. 69. 

2. Same.—The Secretary of Labor has no statutory authority to 
promulgate regulations designed to determine, in advance 
of any intention on their part to presently come to the main- 
land, what persons in the Hawaiian Islands are citizens of 
the United States. 69. 

3. Same.—The Secretary of Labor has no authority to promulgate 
regulations having the effect of those submitted to the 
Attorney General and set forth in 35 Op. 69. 69. 
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CITIZENSHIP—Continued. 

-4, Presumption of expatriation from residence abroad.—Mrs. 
Sophie Maass, a foreign-born woman who married a citizen of 
the United States and who has resided abroad for more than 
five years and who, within one year after the termination 
of the marital relation, registered as an American citizen 
before a United States consul, as provided by section 4 of 
the Act of March 2, 1907 (34 Stat. 1229), still remains sub- 
ject to the presumption of expatriation under section 2 of 
said Act, and such presumption must be overcome to the 
satisfaction of a diplomatic or consular officer of the United 
States before she would be entitled to the protection afforded 
by a passport. 3651. 

5. Same.— Regulation of State Department relative to overcoming 
the presumption of loss of citizenship. The Department of 
State has authority under paragraph 2 of section 2 of the 
Act of March 2, 1907 (34 Stat. 1228), to prescribe a rule 
whereby the presumption of having ceased to be an American 
citizen may be overcome by a person against whom the pre- 
sumption has arisen when evidence has been produced before 
a diplomatic or consular officer of the United States that 
said person has made definite arrangements to return imme- 
diately to the United States for permanent residence. 399. 

CIVIL SERVICE. 

1. Retirement Act.—Automatic separation from the _ service— 
Postmasters.—The provisions of the Civil Service Retirement 
Act, as amended, relating to automatic separation from the 
service, apply to postmasters of the first, second, and third 
classes, who have been appointed as such while in the classi- 
fied civil service by the President, by and with the advice 
and consent of the Senate, for a term of 4 years, and who 
became 70 years of age before the effective date of the Retire- 
ment Act of July 3, 1926, as well as to those who became 70 
years of age after that date. 309. 

2. Same.— Medical and dental officers transferred to the Veterans’ 
Bureau.—Relative to the civil-service status and retirement 
status of certain commissioned medical and dental officers 
transferred from the United States Public Health Service to 
the United States Veterans’ Bureau under Executive order 
of June 7, 1924, held, 

1. That the positions, identified as being occupied on June 7, 
1924, by the personnel referred to in the Executive order of 
that date, are, by virtue of section 4 of the World War Veterans’ 
Act, 1924, within the classified civil service of the United 
States; 
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CIVIL SERVICE—Continued. | 

2. That the employees referred to in Executive order of June-.7, 
1924, are within the classified civil service of the United 
States by reason of their appointment in pursuance of said 
order to classified positions ‘‘ without regard to the provisions 
of the civil service law and regulations’’; and 

3. That the employees referred to in the Executive order of 
June 7, 1924, being within the classified civil service of the 
United States, are subject to the provisions of the Retirement 
Act of May 22, 1920. 21. 

3. Same.—Method of determining efficiency of employees of retire- 
ment age.—The Act of July 3, 1926 (Civil Service Retirement 
Act, as amended, 44 Stat. 904), does not require that the 
efficiency of an employee of retirement age be determined 
by the efficiency rating system established by the Classifi- 
cation Act of 1923, but it provides its own method for the 
determination of that question; nor does the said Act of July 
3, 1926, prescribe the degree of efficiency which an employee 
of retirement age must possess as a condition of his contin- 
uation in the civil service. 159. 

4. Same.—Where an employee of retirement age applies for 
continuation in the civil service under section 2 of the Act 
of July 3, 1926 (44 Stat. 904), such employee’s efficiency 
ratings are not controlling and the head of a department may 
be warranted in a given case in giving greater weight to the 
opinion of the employee’s immediate superior, not ‘‘as the 
most recent measure of his efficiency,’’ but as the best evidence 
of his efficiency. 159. 

5, Same.—Reinstatement of classified employee in an unclassified 
position. Mr. George O. White, who was appointed deputy 
marshal on November 9, 1910, when such position was in 
the classified civil service, and remained in office until Febru- 
ary 9, 1917, when he resigned, and who on September 6, 1921, 
was reappointed as deputy marshal upon certificate of 
reinstatement of the Civil Service Commission under Civil 
Service Rule IX, said position at the latter date not being 
in the classified civil service, retains his competitive status 
and is subject to the Civil Service Retirement Act. 413. 

6. Same.—Postmasters—Mr. Paul L. Smith, who resigned the 
position of post-office clerk in the competitive classified 
service and who, after remaining out of the Federal service 
for nearly three years, was appointed postmaster, can not 
be considered as having been “promoted, appointed, or 
transferred from the classified civil service,’’ within the 
meaning of the Civil Service Retirement Act. 471. 

CLAIMS. 
MINERALS DEVELOPED ON LANDS IN EXPLORATIONS FOR PotTasn 
Deposits. See PotasH Deposits, 2. 
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CLAIMS AGAINST THE UNITED STATES. 

War Minerals Relief Act.—Real estate purchased and interest 
paid on money borrowed.—In the adjustment of claims, 
under section 5 of the War Minerals Relief Act (40 Stat. 1274), 
the Secretary of the Interior is not justified in including losses 
sustained in the purchase of real estate or the losses arising 
by reason of interest paid, or payable under obligations to 
pay, on money borrowed for use by operators in connection 
with operations under the law. 426. 

COMPENSATION, WorLtp War VETERANS’ Act. See WorRLD 
War VETERANS’ Act, 11. 

ComprRomIsE. See Customs Laws, 7. 

SEMINOLE INDIANS, ROYALTIES IN OIL AND Gas, ETc. See 
Contracts, 1. 

CLAYTON ACT. 

Sec. 8. See Joint-Stock Lanp BANKs, 2. 
CLEARANCE OF VESSELS. See VEssELs, 1. 
COAL AND ASPHALT DEPOSITS. 

1. Disposition of advance royalties paid by lessees.— The Pierce Coal 
Company having purchased, under the Act of February 8, 
1918 (40 Stat. 433), the coal and asphalt deposits underlying 
a certain tract in the segregated coal and asphalt lands of the 
Choctaw and Chickasaw Nations, Okla., upon which tract 
advance and deficit royalties had been paid by a lessee as 
required by section 29 of the Act of June 28, 1898 (30 Stat. 
510), the said Pierce Coal Company is not entitled to pay- 
ment to it of the advance and deficit royalties paid by said 
lessee. 259. 

2. Same.—tThe rules and regulations of the Secretary of the Interior, 
promulgated September 24, 1918, authorizing the payment to 
purchasers of such coal and asphalt deposits of advance 
royalties to the credit of lessees, are inconsistent with the 
Act of February 8, 1918 (40 Stat. 433), and consequently 
void. 259. 

COASTWISE TRADE. 
FOREIGN VESSELS. See VESSELS, 5, 6. 
COLONIAL COUNCIL OF ST. CROIX, V. I. 

Right to pass upon qualifications of nominated members.—The 
Colonial Council of St. Croix, Virgin Islands, is without 
authority to pass upon the qualifications of members nomi- 
nated to such Council by the Governor. 104. 

COMMERCE, SECRETARY OF. 

Rapvio Wave Lenetu, AuTHorITY To Assian. See Rapto 
BROADCASTING, 2-4. 

REPAYMENT TO GOVERNMENT OF Cost OF POTASH EXPLORA- 
TIonNsS. See PotasH Deposits, 1, 2. 

COMMERCIAL FERTILIZER. See PotasH DEpositTs. 
COMMON CARRIERS. Sce CARRIERS. 
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COMMUNITY PROPERTY. 
FEDERAL EstaTeE Tax. See EsTaTE Tax. 
Wirer’s InterREsT. See INcomME Tax, 5. 
COMPENSABLE DISABILITY. See WorLp War VETERANS Act, 3-10. 
COMPENSATION. See JoINT-sToCK LAND BANKS, 1; WorupD WAR 
ADJUSTED COMPENSATION AcT; WorLD War VETERANS’ 
Act, 2-19. 
COMPENSATION COMMISSION. See FreprrRaL EMPLOYEES CoM- 
PENSATION ACT. 


CONFLICT OF LAWS. See Packers AND Stockxyarps Act, 2-4. 
CONSULAR BILLS OF HEALTH. See VEssE.s, 1. 
CONTRACTS. 

1. Attorney’s contract to represent the Seminole Nation.— With 
respect to the contract of Thomas B. Latham, which provides 
for his employment as attorney for the prosecution of the 
claim of the Seminole Nation to recover a one-half interest in 
royalties that have accrued and may hereafter accrue for oil, 
gas, and other minerals removed from lands formerly belonging 
to the tribe, but heretofore allotted and conveyed in severalty 
to its members, it is recommended by the Attorney General 
that the President withhold his approval thereof, because the 
claim proposed to be asserted is without any substantial 
basis in law or in equity. 421. 

2. Cost-plus contracts.—Federal income and excess profits taxes.— 
Federal income and excess profits taxes should not be included 
in computing the cost under the contracts of the Newport 
News Shipbuilding & Dry Dock Co. with the Navy Depart- 
ment for the building of certain battleships and destroyers on 
the basis of actual cost plus 10 per cent profit: 419. 

3. Same.—Opinion of August 16, 1923 (33 Op. 528), Claim of Bath 
Iron Works (Lid.), approved. 419. 

CONVEYANCE OF LAND, AUTHORITY TO ReEscIND Saue. See 
MILITARY RESERVATIONS, 4. 

REPAYMENT TO GOVERNMENT OF Cost oF PoTasH EXPLORA- 
TIONS. See PotasH Deposits, 1, 2. 

CONVICTS. 

INSANE, CARE AFTER EXPIRATION OF PRISON TERM. See FEp- 
ERAL PRISONERS. 

PHOSPHATE Rock MINED By. See Customs Laws, 12, 13. 

COOLIDGE DAM, ARIZONA. 

Construction.—The Secretary of the Interior may lawfully pro- 
ceed with the construction of the Coolidge Dam in Arizona 
without awaiting the requirements and conditions specified 
in section 4 of the Act of June 7, 1924 (43 Stat. 476). 61. 

CORPORATIONS. 

DECLARATIONS, IMPORTED MERCHANDISE. See Customs Laws, 

1-3. 
COST OF LOCATING POTASH DEPOSITS. 
PAYMENT TO GOVERNMENT. See PotasH Deposits, 2. 
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COST OF PRODUCTION. 
TarRiFrF Act oF 1922, Sec. 315. See Customs Laws, 14, 15, 
25-28. 
‘““COST-PLUS’’ CONTRACTS. 
INCOME AND Excess Prorits Taxses. See ConTrRACctTs, 2, 3. 
CROW INDIAN RESERVATION. See Custer BatTTLEFIELD NATIONAL 
CEMETERY RESERVATION, 2. _ 
CUSTER BATTLEFIELD NATIONAL CEMETERY RESERVATION. 

1. Boundary.—The boundary of Custer Battlefield National 
Cemetery Reservation extends to and along the right, or east, 
bank of the Little Big Horn River. 438. 

2. Same.—tThe portions of the Indian allotments that overlap into 
said cemetery were inadvertently patented by the Govern- 
ment and should not be subtracted from the area of said 
cemetery. 438. | 

CUSTOMS, DIRECTOR OF. 
PowrErRs, DELEGATED BY SECRETARY OF TREASURY. See 
Customs Laws, 4. 
CUSTOMS LAWS. 

1. Authorization for making declarations respecting merchandise 
imported by corporations.—Under section 485 (f) of the 
Tariff Act of 1922 (42 Stat. 961), which relates to the author- 
ization of persons to make declarations respecting merchan- 
dise imported by corporations, the direction of the statute is 
satisfied when such authority is given in specific terms, 
not left to inference or to deduction from general authority. 
410. 

9, Same.—lIf the board of directors of a corporation passes a resolu- 
tion authorizing its president to appoint agents and authoriz- 
ing agents thus appointed to make declarations, the act of the 
agent thus appointed in making a declaration binds the cor- 
poration in every respect as fully as if he were named in the 
resolution of the board. 410. 

8. Same.—tThe resolution of the Missouri corporation, set forth in 
the opinion of March 5, 1928 (35 Op. 410), complies with the 
requirements of section 485 (f) of the Tariff Act of 1922 for the 
appointment of a person to make declarations for a corpo- 
ration. 410. 

4, Delegation by Secretary of the Treasury of certain powers to the 
Director of Customs.—The Secretary of the Treasury may 

| delegate to the Director of Customs such duties as seem to 
him proper for an adequate administration and enforcement 
of the customs laws, to be exercised by direction of the Secre- 
tary, except such duties as under some other provision of 
law seem to require in their performance the personal judg- 
ment and discretion of the Secretary or of some other officer. 
15. 
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5. 


10 


11 


12 


13 


14 


Same.—The making of departmental regulations designed to 
have the force of law, to be binding upon the public, and to 
be recognized and enforced by the courts is a duty whieh the 
statutes place upon the Secretary personally, and such regula- 
tions should have his personal approval before they are 
promulgated. 15. | 


. same.—The powers conferred upon the Secretary by section 


201 of the Emergency Tariff Act of May 27, 1921, the so- 
called antidumping provision, are intended to be personal to 
the Secretary, and the findings and their publication should 
have his personal approval. 15. 


. Same.—So, too, the provisions of sections 616, 617, and 618 of 


the Tariff Act of September 21, 1922, relating to the compro- 
mise of claims and the abatement of fines, penalties, and 
forfeitures require the personal action of the Secretary. 15. 


. Same.—The powers and duties under the other provisions of 


law mentioned in the Secretary’s letter, and referred to herein, 
may be delegated by the Secretary to his subordinates as 
he may deem wise. 15. 


. Duties on goods brought into United States Naval Station at 


Guantanamo Bay, Cuba.—The United States Naval Station 
at Guantanamo Bay, Cuba, is not a “‘ possession”’ of the United 
States within the purview of the tariff law. 536. 

. Same.— Where, however, goods brought into the United States 
are of foreign origin and dutiable, they remain dutiable not- 
withstanding that they have come immediately from or 
through the naval station. 536. 

. Same.—Goods brought into said naval station are not subject 
to the customs duties prescribed by the Tariff Act of 1922. 
536. 

. Entry of phosphate rock mined by convict labor.—A cargo of 
phosphate rock, mined in a foreign country by convict labor, 
should not be denied entry under section 307 of the Tariff Act 
of 1922 (42 Stat. 937) as having been manufactured in whole 
or in part by convict labor. 500. 

. Same.—The screening and drying process to which phosphate 
rock is subjected does not make it a manufactured article 
within the meaning of section 307 of the Tariff Act of 1922. 
500. 

. Equalizing Rates of Duty on Imported Merchandise.—By sec- 
tion 315 (a) of the Tariff Act of 1922 (42 Stat. 941) the Presi- 
dent is directed to investigate and ascertain the ‘‘ differences 
in costs of production ’’ of foreign and domestic articles, and 
to increase or decrease the statutory rates of duty, within the 
limitations fixed by the statute, to equalize such differences. 
29. 
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15. 


16. 


17. 


18. 


19. 


20. 


Same.—Section 315 (c) of the Act of 1922 enumerates the fac- 
tors which the President shall take into consideration in ascer- 
taining such differences in costs of production, and in fixing 
the proper rate to equalize the same. Hence, in the perform- 
ance of this statutory duty, the President should, by virtue 
of section 4, subdivision (c) of said Act, take into considera- 
tion in so far as he finds it practicable from an analysis of the 
facts in each case, costs of transportation, whenever it is 
shown that such costs or differences therein, as between for- 
eign and domestic articles, constitute an advantage or disad- 
vantage in competition between the foreign and American 
producers. 29. 

Expense of unloading cars containing imported merchandise.— 
Under section 461 of the Tariff Act of 1922, where merchan- 
dise is brought in by rail from contiguous foreign countries and 
is unladen at the first port of arrival for entry, inspection, and 
appraisal, the carrier may be required to perform the service 
of unloading such merchandise and exposing it to view in such 
& way as to enable the customs officers to perform their duties 
without expense to the United States. 431. 

Same.—Where merchandise, brought in from a contiguous 
country, arrives in a car sealed by officers of the United States 
stationed in the place from which such merchandise is shipped 
and, as provided in section 463 of the Tariff Act of 1922, is 
allowed to proceed under seal without inspection to the port 
of destination, the unloading and exposure to inspection at 
destination must be done by the carrier without expense to 
the United States. 431. 

Same.—Merchandise which is entered at the first port of 
arrival for transportation in bond, as provided in section 552 
of the Tariff Act of 1922, must be exposed to customs 
officers for inspection without expense to the United States. 
431. 

Same.—Carriers may be required to provide customs tracks 
and to place cars there for inspection, when such things are 
reasonably necessary to enable the customs officers to perform 
their duties with convenience and dispatch; and, when the 
unloading of cars is reasonably necessary to enable the customs 
officers to make such inspection, the carriers may be required 
to perform such service. 431. 

Same.—Where merchandise arrives in a car under seal, as 
provided in section 463 of the Tariff Act of 1922, it may, 
without expense to the United States, be subjected to inspec- 
tion at the border for the purpose of detecting smuggling, 
provided such inspection is made under suitable regulation 
prescribed by the Secretary of the Treasury. 431. 
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21. 


22. 


23. 


24, 


25. 


26. 


27. 


Freight Liens on Merchandise Illegally Imported. When, as a 
result of the shipper’s fraud, a carrier innocently brings into 
this country a shipment in which intoxicating livuor is con- 
cealed and which is seized, forfeited, and sold under the pro- 
visions of the Tariff Act of 1922, the carrier has a right to 
collect from the shipper the freight specified in its contract and 
it has a lien therefor upon the shipment under section 613 
of said Act. 228. 

Same.—Section 613 of the Tariff Act of 1922 (42 Stat. 986) 
does not vest in the Secretary of the Treasury, to the exclusion 
of the courts, the power to determine the validity of carriers’ 
liens for freight on merchandise imported into the United 
States in violation of the customs laws. 228. 

Imports from Virgin Islands and the Philippines.—The words 
‘“‘twenty per centum of their total value” as used in section 3 
of the Act of March 3, 1917 (39 Stat. 1133), which relates to 
duties on imports from the Virgin Islands, and in section 301 of 
the Tariff Act of 1922 (42 Stat. 934), which relates to duties on 
imports from the Philippine Islands, refer to the value of the 
completed articles of merchandise and not to the aggregate 
value of the materials of which the articles are composed. 
171. 

Misbranded rope from the Philippine Islands—Excluding from 
entry into U. §.—The order of the President of May 19, 1926, 
forbidding the entry into the United States of all rope labeled 
or described as manila rope, which in fact is composed in part 
of fiber or fibers other than manila, applies to rope coming into 
the United States from the Philippine Islands. 273. 

Tariff investigations—Production costs in Porto Rico.—Section 
315 of the Tariff Act of 1922 (42 Stat. 941), which provides 
for investigations of the differences in costs of production of 
articles ‘‘in the United States and the principal competing 
country,” does not contemplate that production costs in Porto 
Rico should be considered when making an investigation for 
the purposes thereof. 495. 

Tariff-invoice prices as evidence of costs of production.— Under 
subsection (c) of section 315 of the Tariff Act of 1922 (42 Stat. 
942), the President, before issuing a proclamation changing 
rates of duty, is required totake into consideration wages, 
costs of materials, and other items in the cost of production 
in the United States and in competing foreign countries so far 
as he finds it practicable, and unless it is impracticable to 
consider such matters the Tariff Commission is required to 
investigate and report upon them. 325. 

Same.—tThe decision as to whether matters specified in sub- 
section (c) of section 315 of the Tariff Act of 1922 may be omitted 
from investigation because it is impracticable to consider them 
rests finally with the President and he may refrain from taking 


Index-Digest 561 


CUSTOMS LAWS—Continued. 

- into consideration wages, costs of materials, and other items 
of production cost in competing foreign countries, usually 
ascertainable by direct inquiry or field work, where he finds 
that such an inquiry is impracticable in the sense of being 
futile. 325. 

28. Same.—Imported rag rugs.—If the Tariff Commission is com- 
pletely satisfied that the cost of production abroad does not 
exceed the invoice prices of imported rag rugs, and if it thus 
appears that the difference between cost of production at 
home and abroad is so great that the difference can not be 
equalized by making the maximum increases allowed by law, 
and for that reason the exact cost of production abroad is 
immaterial, and the Commission therefore concludes and so 
advises the President that inquiry abroad would be futile, and 
he accepts that view and finds it impracticable, in the sense of 
being futile, to consider in detail wages and other items of 
cost of production abroad, such action would be in conformity 
with the requirements of the statute. 325. 

DISPOSITION OF VESSELS AND VEHICLES ACQUIRED IN ENFORC- 
ING CUSTOMS AND PROHIBITION Laws. See VESSELS, 4. 

Orium. See VESSELS, 2, 3. _ 

DAMS. See Coouipce Dam, ARIZONA. 
“DEALER.” See WorpDs AND PHRASES, l. 
DENTAL OFFICERS. 

RETIREMENT Status. See Civit SERVICE, 2. 

DEPARTMENTAL REGULATIONS. See Customs Laws, 5. 
DEPENDANCY ALLOWANCES. | 
UNAUTHORIZED PayMENTsS. See Navy, 1-4. 

DEPUTY MARSHAL. See Civiu SERVICE, 5. 
DIRECTOR GENERAL OF RAILROADS. 

REORGANIZATION OF Boston & MaInE RaiILtRoap. See Boston 

& Maine RAILROAD. | 
DIRECTORS, INTERLOCKING. See Jormnt-Stock Lanp Banks, 2. 
DISABLED FEDERAL EMPLOYEES. See FEDERAL EMPLOYEES’ Com- 

PENSATION ACT. 

DISABLED OFFICERS. See EMrerRGENcy OFFicEerRs’ RETIREMENT ACT, 

4-8. 

DISABILITY COMPENSATION. See EMERGENCY OFFICERS’ RETIRE- 
MENT AcT, 1-8; WorLD War VETERANS’ Act, 2-19. 
DISABILITY RATING. See EMERGENCY OFFICERS’ RETIREMENT ACT, 

1-8; WorLD War VETERANS Act, 1, 2, 15-17. 

DISBURSING OFFICERS. See Navy, 1-4. 
DISEASE INCURRED ‘‘IN LINE OF DUTY.’’ See EMERGENCY OFFICERS’ 

RETIREMENT ACT, 2. 

DRIVURSELF SYSTEM. 

RENTED Cars OPERATED IN NATIONAL Parks. See NATIONAL 
PaRks, 7, 8. 
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DUTIES ON IMPORTATIONS. See Customs Laws, 9-11, 14, 15, 23. 
EFFICIENCY RATINGS. 

RETIREMENT Act. See Civint SERVICE, 3, 4. 
EIGHT-HOUR LAW. 

Panama Canal pilots are not laborers or mechanics within the 
meaning of the Act of August 1, 1892 (27 Stat. 340), as 
amended by the Act of March 3, 1913 (37 Stat. 726), and are 
not subject to the eight-hour limitation on hours of service. 
73. 

ELECTRIC CURRENT FACILITIES. See Nationa Parks, I. 
EMERGENCY FLEET CORPORATION. 

AccEss TO CLINICAL RECORDS OF SEAMEN IN HospitTats. See 

Pusiic HEALTH SERVICE. 
EMERGENCY OFFICERS’ RETIREMENT ACT. 

1. Rating for disability— The phrase ‘‘rated in accordance with 
law’”’ in section 1 of the Emergency Officers’ Retirement Act 
of May 24, 1928 (45 Stat. 735), means ratings made in ac- 
cordance with the rating schedules, regulations, and general 
orders in effect under the World War Veterans’ Act, as 
amended, and not inconsistent with the provisions of the 
Emergency Officers’ Retirement Act; it may also refer to 
ratings made in accordance with the rating schedules, regula- 
tions, and general orders in effect under the War Risk In- 
surance Act, as amended. 506. 

2. Same.—The language ‘‘incurred physical disability in line of 
duty’’ in section 1 of the Emergency Officers’ Retirement Act 
was intended to have the same meaning and effect as the 
language ‘“‘injury suffered or disease contracted in the military 
or naval service’ in section 200 of the World War Veterans’ 
Act, as amended. 506. 

3. Same.—The words ‘resulting directly from such war service,’’ 
also in section 1 of the Act, supra were not intended to limit 
the meaning, or change the effect, of the aforesaid words 
‘incurred physical disability in line of duty” by denying the 
benefits of the Act to any disabled emergency officer who 
otherwise would be entitled to the same by reason of having 
‘incurred physical disability in the line of duty.”’ 506. 

4. Same.— Disabled emergency officers of the first four classes 
herein mentioned ‘‘who have been, or may hereafter, within 
one year, be, rated in accordance with law at not less than 
30 per centum permanent disability’? are entitled to the 
benefits of the Emergency Officers’ Retirement Act; and 
disabled emergency officers of fifth class mentioned herein 
‘‘who have been, or may hereafter, within one year, be, rated 
in accordance with law at not less than 30 per centum’’ more 
than they were disabled at the time of entry into the service 
are likewise entitled to the benefits of the Act. 506. 
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EMERGENCY OFFICERS’ RETIREMENT ACT—Continued. 

| 5. Same.— Benefits. A disabled emergency officer is not entitled 
to the benefits of the Emergency Officers’ Retirement Act of 
May 24, 1928 (45 Stat. 735), unless prior to the passage of 
the Act or within one year thereafter he has been or is cor- 
rectly rated at not less than 30 per centum permanent dis- 
ability; that is, unless on the date the benefits of the Act 
are awarded, the officer’s physical condition supports his 
old rating of not less than 30 per centum permanent dis- 
ability or justifies such a rating under the schedule of disabil- 
ity ratings in effect at that time. 6519. 

6. Same.—A disabled emergency officer who received a 30 per 
centum disability rating prior to the passage of the Emergency 
Officers’ Retirement Act, but whose rating under the same 
schedule since the passage of the Act has been less than 10 
per centum permanent disability, is not entitled to the 
benefits of the Act for the reason that he never has had a 
correct rating of 30 per centum permanent disability, the 
reduction of his rating from 30 per centum permanent dis- 
ability to less than 10 per centum permanent disability in- 
dicating that the former rating was erroneous. 519. 

7. Same.—Where a disabled emergency officer has heretofore been 
rated 30 per centum or more permanent disability, for dis- 
ability incurred in line of duty, and it now appears that such 
rating was in error under the law or the facts, or both, the 
officer may be reexamined and rerated by the Veterans’ 
Bureau. 519. 

8. Same.—Where a disabled emergency officer had been rated 30 
per centum or more permanently disabled under the laws, 
regulations, and schedules of disability ratings in effect at the 
time the rating was made, for a disability incurred in line of 
duty, but the evidence now shows that he is not at the present 
time permanently disabled to a degree of 30 per centum or 
more, the officer may be reexamined and rerated in accordance 
with the schedule of disability ratings in effect when the rating 
was made (assuming the rating was made before May 24, 
1928) in order that the error as to the permanency or the 
degree of his disability may be corrected, and his rating 
established ‘“‘in accordance with law.” 519. 

EMERGENCY TARIFF ACT OF 1921. See Customs Laws, 6. 

EMPLOYEES OF GOVERNMENT. See Civit Service; FEDERAL Em- 
PLOYEES COMPENSATION ACT. 

ESTATE TAX. 

Community property in California—Federal Estate Tax—Attorney 
General’s Opinion—In order that the Secretary of the Treas- 
ury may be free to litigate to a final conclusion in the Supreme 
Court of the United States the question whether in California, 
on the death of the husband, the entire community property 
should be included in his gross estate, the Attorney General 





i * 
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ESTATE TAX—Continued. 
withdraws the opinion of March 8, 1924 (34 Op. 376), which 
was reaffirmed by the opinion of October 9, 1924 (34 Op. 
395). 89. 

EVIDENCE. 

TaRiFF INvoicE Prices, Cost or PropuctTion. See Customs 

Laws, 28. 
‘SEX-SERVICE.’’ See Worps AND PHRASES, 2. 
EXCESS PROFITS TAX. 
‘‘Cost-pLus’’ Contracts. See CoNnTRACTS, 2, 3. 
EXECUTIVE DEPARTMENTS. 

DEPARTMENTAL REGULATIONS. See Customs Laws, 5; CiT1zEN- 
SHIP, 5. 

RETURN OF MiuiraARY RESERVATION LANDs To Hawalr. See 
Hawall, 1, 2. 

EXECUTIVE ORDER. 

COMMISSIONED PERSONNEL, AUTHORIZING TRANSFER FROM 
PuBLic HEALTH SERVICE TO VETERANS’ BuREAv. See CIVIL 
SERVICE, 2. 

LANDS RESERVED FOR WAR DEPARTMENT, RETURN TO TERRI- 
TorY OF Hawa. See Hawarni, 1, 2. 

EXPATRIATION. 
PRESUMPTION OF Loss OF CITIZENSHIP. See CITIZENSHIP, 4, 5. 
EXPLORATION OPERATIONS FOR LOCATING POTASH. See Potasu 
Deposits, l, 2. 
FARM LOAN ACT. 
Sec. 16. See Joint-Stock Lanp Banks, 1. 
FARM LOAN BOARD. 

APPROVAL OF SALARY SCHEDULES. See JOINT-Stock LAND 

BANks, l. 
FEDERAL EMPLOYEES. 

CONTINUATION IN SERVICE AFTER RETIREMENT AGE. See CIvIL 
SERVICE, 3, 4. 

DISABLED, FURNISHING ARTIFICIAL LimBs, ETc. See FEDERAL 
EMPLOYEES COMPENSATION ACT. 

EFFICIENCY RATING AT RETIREMENT AcE. See Civit SERVICE, 
3, 4. 

PosTMASTERS. RETIREMENT Status. See Civit SEeRvIcE, 1, 6. 

FEDERAL EMPLOYEES’ COMPENSATION ACT. 

Furnishing artificial limbs and other prosthetic appliances to 
disabled Federal employees.—NSection 9 of the Federal Em- 
ployees’ Compensation Act (89 Stat. 743) contemplates the 
furnishing to injured and disabled Federal employees, at the 
expense of the United States, artificial limbs, artificial eyes, 
and other prosthetic appliances, deemed reasonable and 
necessary for the treatment and rehabilitation of such em- 
ployees by the United States Compensation Commission. 36. 

FEDERAL ESTATE TAX. See Estate Tax. 
FEDERAL FARM LOAN ACT. See Joint-Stock Lanp Banks, 1. 
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FEDERAL FARM LOAN BOARD. 

APPROVAL OF SALARY SCHEDULES. See JoINT-Stock LAND 
Banks, 1. 

FEDERAL NARCOTICS CONTROL BOARD. See Opium. 
FEDERAL PRISONERS. 

Care of insane convict after expiration of term of imprison- 
ment.—Bessie Gregory, a resident of the State of North 
Carolina, who, having become insane while serving a sen- 
tence for violating a law of the United States but whose 
term of imprisonment has expired, is no longer a proper 
charge for the Federal Government and, as soon as practicable, 
she should be returned to the State of North Carolina for 

. care and maintenance in a State institution. 366. 
FEDERAL REGULATION OF RADIO BROADCASTING. See Rapio 
BROADCASTING, 1-5. 
FEDERAL RESERVE ACT. 

Sec. 4. See FEDERAL RESERVE Boarp. 

Sec. 9, As AMENDED. See FEDERAL RESERVE SystTeEM, 4. 
FEDERAL RESERVE BOARD. 

Eligibility of officers of mutual savings bank to serve as direc- 
tors.— Mutual savings banks are banks within the meaning 
of section 4 (5) of the Federal Reserve Act (38 Stat. 254), 
prohibiting directors of class B and class C from being officers, 
directors, or employees of ‘‘any bank.” 45. 

StocK OWNERSHIP OF MEMBER Banks, POWER TO CONTROL. 
See FEDERAL RESERVE SYSTEM, 1-3. 

FEDERAL RESERVE SYSTEM. . 

1. Member banks purchasing stock in other banks.—The State- 
Planters Bank & Trust Co. of Richmond, Va., a State member 
bank of the Federal Reserve System, being authorized so to 
do by its charter and the laws of the State of Virginia, may 
lawfully purchase the controlling stock interest of a new bank 
to be located at Hopewell, Va. 449. 

2. Same.—The Federal Reserve Board has no present authority, 
either express or implied, to regulate, control, or prevent the 
purchase of such stock interest by said bank, so long as the 
solvency of the bank and the safety of its customers are not 
jeopardized thereby, and the standard required as a condition 
of membership is maintained. 449. 

3. Same.—Since the board does not possess the power to: prevent 
the purchase of such stock interest by the said bank, it would 
have no power to compel the bank to divest itself of the stock 
when purchased, except under the circumstances above in- 
dicated. 449. 

4, Same.—lIn the event the board should order said State-Planters 
Bank & Trust Co. to divest itself of such stock ownership and 
upon refusal or failure of said bank to comply with the order, 
the board would have no authority, pursuant to the provisions 
of section 9 of the Federal Reserve Act, as amended, to require 
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FEDERAL RESERVE SYSTEM—Continued. 
said bank to surrender its stock in the Federal Reserve Bank 
and forfeit all rights and privileges of membership in the 
Federal Reserve System, unless the amount and character of 
the stock investments held by such bank are deemed by the 
board to jeopardize the safety of depositors, the solvency of 
the bank, and/or lower the standard required as a condition 
of membership in the Federal Reserve System. 449. 

FINES, PENALTIES, AND FORFEITURES. 

1. The provisions of sections 616, 617, and 618 of the Tariff Act of 
September 21, 1922, relating to the compromise of claims 
and the abatement of fines, penalties, and forfeitures require 
the personal action of the Secretary of the Treasury. 15. 

2. Same.—The Secretary of the Treasury has authority to remit or 
mitigate fines, penalties, or forfeitures incurred for violations 
of section 7 of the River and Harbor Act of March 4, 1915 
(38 Stat. 1053). 81 

3. The proviso in section 594 of the Tariff Act of 1922 (42 Stat. 982), 
which absolves vessels used as common carriers from being 
held, seized, or forfeited for violation of the customs revenue 
laws, unless the owners or those in charge are consenting or 
privy to the illegal act upon which the penalty is based, 
applies to common carrier vessels upon which, in violation of 
section 584 of said Tariff Act, unmanifested smoking opium 
has been found. 528. 

FOREIGN STEAMSHIP CORPORATIONS. See INcomeE Tax, 4. 
FOREIGN VESSELS. 
TRANSPORTATION OF GASOLINE. See VESSELS, 5, 6. 
FORFEITURE. 
VESSELS. See FINES, PENALTIES AND FORFEITURES, 3. 
FORT WAYNE RESERVATION. 
WITHDRAWAL OF OPTION TO PuRCHASE. See MILITARY RESER- 
VATIONS, 9. 
GASOLINE. 
TRANSPORTATION IN FOREIGN VESSELS. See VESSELS, 5, 6. 
GERMANY. 
Mrxep CLaims Commission. See MixED CLaimMs CoMMISSION. 
GILA RIVER RESERVATION. 
IRRIGATION, CootipceE Dam. See CooLtipGeE Dam, ARIZONA. 
GOVERNMENT. 
AcQquIsITION OF LaNnD MortTGAGEpD To SEcurRE Dest. See 
Lanps, 1, 2. 
CarRE OF INSANE CONVICT AFTER EXPIRATION OF PRISON TERM. 
See FEDERAL PRISONERS. 
LEASES, PROPOSED EXCHANGE WITH PENNSYLVANIA RAILROAD 
Co. See LEASEs. 
REIMBURSEMENT FOR Costs OF EXPLORATION FOR POTASH 
Deposits. See PotasH Deposits, 1, 2. 
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GOVERNMENT EMPLOYEES. See Crvit Service; FEpERAL EMPLor- 
EES COMPENSATION ACT. 
GRAND CANYON NATIONAL PARK. See Nationa Parks, 1. 
GUAM. 
APPLICATION OF HatcH, ADAMS AND PuRNELL Acts. See 
AGRICULTURAL EXPERIMENT STATIONS, 
GUANTANAMO BAY, CUBA. 
NavaL STATIon, Goops Brouaut To U.S. From. See Customs 
Laws, 9-11. 
GUAYNABO, P. R. 
IMPROVEMENT Bonps. See Porto Rico, 7. 
HATCH ACT. See AGRICULTURAL EXPERIMENT STATIONS. 
HAWAII. 
1.-Return of lands reserved by Executive order for use of War 
Department.—Lands of the Territory of Hawaii, reserved by 
Executive order for use of the War Department, may be 
returned to the Territory by Executive order when they have 
served the purpose for which they were set aside. 205. 
2. Same.—The insertion in future Executive orders, reserving 
lands of the Territory of Hawaii for use of the War Department, 
a paragraph providing that when such lands have ceased to 
be of active practical use for the War Department, or for the 
purpose for which they were set aside, they shall be returned 
to the Territory, would be ineffective and therefore improper, 
205. 
ADMISSION INTO THE UNITED STATES UNDER IMMIGRATION Laws. 
See CITIZENSHIP, 1-3. 
APPLICATION OF HatcH, ADAMS AND PuRNELL Acts. See 
AGRICULTURAL EXPERIMENT STATIONS. 
HETCH HETCHY RESERVOIR. 
SANITARY ContTRoL. See NATIONAL Parks, 5. 
HOPI INDIANS. 
Incomre Tax. See INcoME Tax, 1, 2. 
HOSPITALS. See Miuitary RESERVATIONS, 6; PuBLic HEALTH SERVICE. 
IDAHO COMMUNITY PROPERTY. See Income Tax, 5. 
ILOILO, P. I. 
Port IMPROVEMENT Bonpbs. See PHILIPPINE ISLANDS, 4. 
IMMIGRATION LAWS. 
ADMISSION INTO UNITED StTaTEs, HAWAIIAN BIRTH CERTIFICATE. 
See CITIZENSHIP, 1-3. 
IMPORTATION. 
CORPORATIONS, DECLARATIONS RESPECTING MERCHANDISE. 
See Customs Laws, 1-3. 
CrupbE Opium. See Opium. 
DvurTiEs, Cost oF Propuction. See Customs Laws, 14. 
Duties, PHILIPPINES AND VIRGIN IsLANDS. See Customs 
Laws, 23. 
EXPENSE OF UNLOADING CARS FOR CusTOMs INSPECTION. See 
Customs Laws, 16-18. 
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IMPORTATION—Continued. 
Goops oF ForEIGN ORIGIN, DuTIABLE. See Customs Laws, 
9-11. 
MISBRANDED Rope, PHILLIPINE IsLANDs. See Customs Laws, 
24. 
Raa Rues. See Customs Laws, 28. 
UNMANIFESTED SMOKING Opium. See VESSELS, 2-3. 
INCOME TAX. : 

1. Hopi Indians.— Under the circumstances stated in 35 Op. 107, 
the income of Tom Pavatea, and of other Hopi Indians in 
like situation, is not taxable under the Federal internal 
revenue laws. 107. 

2. Same.— Unallotted Indians maintaining their tribal connections 
and residing on reservations of the land set apart by the 
Federal Government for the tribe of which they are members 
do not come within the purview of the Federal revenue Acts, 
and hence the income of such Indians derived from the 
increase of sheep and cattle bought for them by the Govern- 
ment, or from business conducted on the reservation by 
such Indians with other Indian wards of the Government, 
or from any other source herein considered, is not subject 
to Federal income tax. 107. 

3. Kaw Indians.—Restricted lands.—The income. derived from 
restricted lands of the Kaw Indians is not subject to the 
Federal income tax laws. 1. 

4. Liability of foreign steamship companies.—Opinions of Novem- 
ber 3, 1920 (32 Op. 336), and January 21, 1924 (84 Op. 93), 
dealing with the income-tax liability of foreign steamship 
companies, are hereby withdrawn. 244. 

5. Wife’s interest in community income.—Opinions of September 
10, 1920, and February 26, 1921 (82 Op. 298; 435), dealing 
with the nature and extent of a wife’s interest in community 
income, are hereby withdrawn. 265. 

‘‘Cost-PLus’’ Contracts. See CONTRACTS, 2, 3. 
‘STINCURRED PHYSICAL DISABILITY IN LINE OF DUTY.’’ See 
WoORDS AND PHRASES, 3. 
INDIANS. 
ALLOTMENT OF Lanp. See CusTER BATTLEFIELD NATIONAL 
CEMETERY, 2. 
CHocTaw AND Cuickasaw Nations. See LAnps, 3. 
Hopi Inpians, INcomE Tax. See INcome Tax, 1, 2. 
Kaw Inprans, INcoms Tax. See INcome Tax, 3. 
MINERAL Lanps, Royattigs. See CoaL AND ASPHALT DE- 
POSITS. . 
SEMINOLE Nation. See Contracts, l. 
INDUSTRIAL ALCOHOL. 
-*TaxEes. See ViRGIN IsLANDS, 2, 3. 
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INJURIES. 
RESULTING FROM VOCATIONAL TRAINING. See WorupD WAR 
VETERANS’ Act, 18. 
INSANE PRISONERS. 
CaRE, AFTER EXPIRATION OF TERM OF IMPRISONMENT. See 
FEDERAL PRISONERS. 
INSULAR BONDS. See PHILLIPINE ISLANDS. 
INSURANCE. 
LAPSED War Risk INSURANCE. See WoRLD WaR VETER- 
ANS’ Act, 3, 4, 9-11, 14. 
INTERIOR, SECRETARY OF 
ADJUSTMENT OF CLaims, LOSSES IN PURCHASE OF REAL EstTaTE. 
See Cuaims AGAINST THE UNITED STATES. 
ADVANCE Roya.ties, RULES AND REGULATIONS. See COAL 
AND ASPHALT Deposits, 2. 
Coo.LipGE Dam, Construction. See Coo.mpGe Dam. 
INVESTIGATIONS TO Locate Potash Deposits, ETc. See 
PotasH Deposits, 1. 
IRRIGATION PROJECTS, CONSTRUCTION. See BAKER IRRIGATION 
PROJECT. 
MORTGAGE OF PROPERTY IN Mount RAINIER NATIONAL PARK. 
See NATIONAL Parks, 2. 
Roaps AND TRAILS, YOSEMITE NATIONAL PARK, RIGHT TO 
PRESCRIBE KINpDs, ETC. See NATIONAL Parks, 3-6. 
WatTER SUPPLY AND ELECTRIC CURRENT FACILITIES, PERMIS- 
SION TO INSTALL. See NATIONAL Parks, l. 
INTERLOCKING DIRECTORS. See Jornt-Stock Lanp Banks, 2. 
INTERNAL REVENUE LAWS. 
INCOME OF CERTAIN INDIANS SuBJECT TO Tax. See INCOME 
Tax, 1-3. 
IRRIGATION BONDS. See Porto Rico, 2-4. 
IRRIGATION PROJECTS. See BakeR IRRIGATION PROJECT; COOLIDGE 
Dam. 
JOINT STOCK LAND BANKS. 
1. Application of certain provisions of the Federal Farm Loan Act 
to joint-stock land banks.—By section 16 of the Federal 
Farm Loan Act (39 Stat. 374), joint-stock land banks are 
required to submit semiannually to the Federal Farm Loan 
Board a schedule showing the salaries or rates of compensa- 
tion paid to their officers and employees and such compensa- 
tion shall be subject to the approval of the Federal Loan 
Board. 173. 
2. Interlocking directors.—A joint-stock land bank is a bank within 
the purview of section 8 of the Clayton Act, as amended. 179. 
KAW INDIANS. See Income Tax, 3. 
LABOR, SECRETARY OF. 
REGULATIONS DETERMINING CITIZENSHIP, AUTHORITY TO 
PROMULGATE. See CITIZENSHIP, 2, 3. 
LABORERS. See E1cHT-HouR Law. 
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LANDS. . 

1. Acquisition by Government at receiver’s sale.— Where the Gov- 
ernment conveyed to a designated corporation certain lands 
and improvements thereon and took from the corporation a 
mortgage for the balance due on the purchase price, and the 
mortgagor defaulted in its payments, the Government may 
legally acquire said property at an anticipated receiver’s sale, 
and make such bid or bids therefor as may be necessary to 
protect its interest and secure the payment of the debt in 
question. 474. ; 

2. Same—Security for debt.—The acquisition of land by the Gov- 
ernment at a receiver’s sale, when it is taken by way of 
security for a debt, is not a ‘‘purchase”’ within the purview of 
section 3736 of the Revised Statutes. (Title 41 U. S. C,, 
sec. 14.) 474. 

8. Title to land in Red River bed.—The United States conveyed the 
entire bed of the Red River between the eastern boundary of 
the State of Oklahoma and the ninety-eighth meridian west 
longitude to the Indians, and no portion thereof is now owned 
by the United States. 251. 

Contracts TO CoNvEY, PowER TO REscinp. See MILITARY 
RESERVATIONS, 4. 

Hawatl, RESERVED BY EXECUTIVE ORDER FOR WaR DEPART- 
MENT, RETURN. See Hawarn, l, 2. 

UNITED STATES, OWNERSHIP OF PREHISTORIC ARTICLES FOUND 
IN ARIZONA. See ARIzona, I, 2. 

LEASES. 

Proposed exchange of leases between Government and Penn- 
sylvania Railroad Co.—The exchange of thirty-year leases 
between the Government and the Pennsylvania Railroad 
Company covering tracts of similar size in South Philadelphia 
can not be made without legislative authority. 183. 

LIABILITY OF NAVAL DISBURSING OFFICERS. See Navy, 1. 

LICENSES. See Rapio BroapcastIna, 1, 4, 5; VESSELS, 7. 

LIENS. See AusTRIAN Re vier Bonps; Customs Laws, 21, 22; Mis- 
sournr & Norta ARKANSAS RAILWAY. | 

LIMITATION OF ACTIONS. 

Government suits on notes of certain short-line railroads.—The 
period of limitation prescribed by section 5 of the Act of 
March 4, 1927 (44 Stat. 1450), which amends section 206 of 
the Transportation Act, 1920, is inapplicable to actions 
brought by the Government against short-line railroads or 
shippers on their promissory notes held by the Director 
General of Railroads. 222 

LIQUOR. 
BEVERAGE, FoR P. I. See VEsseE.s, 1. 
LIVESTOCK. 
Buyers. See PACKERS AND STOCKYARDS ACT, 1. 
WeiaHina. See Packers anpD Stocxyarps Act, 2-4. 
LOUISIANA COMMUNITY PROPERTY. See Income Tax, 5. 
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LOUISIANA STATE UNIVERSITY. 
DETAIL OF ARMY OFFICER TO SERVE AS HEAD OF THE UNI- 
VERSITY. See ARMY. 
MAINTENANCE MEN. 
SEAMEN’sS Act, Sec. 2. See SEAMEN, 1. 
MARINE CORPS. See EMERGENCY OFFICER’S RETIREMENT Act, 1-8. 
MARKET AGENCIES. See ATTORNEY GENERAL, 2. 
MARSHAL, DEPUTY. See Crviu SERVICE, 5. 
MECHANICS. See Eicut-Hour Law. 
MEDICAL OFFICERS. 
RETIREMENT Status. See Civiu SERVICE, 2. 
MEDICINAL USES. 
CrupE Opium. See Opium. 
MERCHANDISE. 
IMPORTED BY CORPORATIONS, DECLARATIONS. See Customs 
Laws, 1-3. 
IMPORTED, EXPENSE OF UNLOADING CaRsS FOR INSPECTION. 
See Customs Laws, 16-20. 
IMPORTED ILLEGALLY, FREIGHT Liens. See Customs Laws, 
21, 22. 

IMPORTED, Rates oF Dury. See Customs Laws, 14, 23. 
MERCHANT MARINE. See Pusptic HEALTH SERVICE; VESSELS, 6. 
MICHIGAN. 

OpTion TO PuRcHASE ForT WAYNE RESERVATION. See MItI- 

TARY RESERVATIONS, 6. 
MILITARY RESERVATIONS. 

1. Benicia Arsenal Military Reservation.—Permit for construction 
of railroad line.-—Under the conditions herein indicated, the 
Secretary of War may grant a revocable permit to the Southern 
Pacific Railroad Co. to construct a line of railroad, consisting 
of two or more tracks, across a portion of the Benicia Arsenal 
Military Reservation in California. 485. 

2. Same.—If a permit is issued for the construction and mainte- 
nance of the proposed railway lines, expressly providing that 
it may be revoked at any time at the pleasure of the Secre- 
tary of War, and providing further, that it shall expire by 
its own limitation at some specified date not more than five 
years from its issue, and that the right of occupancy will 
then cease unless the permittee has meanwhile obtained 
authority from Congress, and if suitable stipulation is made 
for the removal of all structures by the permittee and for 
leaving the property in suitable condition for the Government 
use upon termination of the license by revocation or limita- 
tion of time, such a permit would be in accordance with the 
practice heretofore prevailing and the opinions of the Attor- 
neys General heretofore rendered. 485. 

8. Same.—If the railroad company is ready to accept a permit in 
such form, it can not be said that under guise of a temporary 
license a substantially permanent right to maintain a rail- 
road has heen granted. 485. 
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MILITARY RESERVATIONS—Continued. 
4, Chapman Field Military Reservations.—Authority to rescind 
sale.— Where the Government, through the Secretary of 
War, contracts to convey lands to which it subsequently 
finds itself without title, and the contractee offers to waive 
further claim, upon refund of an installment of the price, 
which has been deposited but not covered into the Treasury, 
the said Secretary is authorized to accept such offer. 149. 

5. Fort Wayne Reservation— Withdrawal of option given to Mich- 
igan to purchase same.—The Secretary of War having deter- 
mined that the Fort Wayne Reservation at Detroit, in the 
County of Wayne, Michigan, was no longer needed for military 
purposes, and having thereupon had the property appraised 
and a notice given to the State and County of their option 
to purchase under the statute, it was in accordance with the 
provisions of the statute for the Secretary to reconsider his 
conclusion as to the need of the property for military purposes 
and to withdraw the offer to the State and County before the 
offer had been accepted or any action taken by the State 
authorities in reliance on it. 481. 

6. Hospitals.—Proposed transfer of certain facilities to the Veter- 
ans’ Bureau.—The President is not authorized by the Act of 
March 3, 1925, 43 Stat. 1212 (U. S. C. Title 38, sec. 435), 
upon the request of the Federal Board of Hospitalization, to 
transfer to the control and jurisdiction of the United States 
Veterans’ Bureau the hospital facilities of the National Home 
for Disabled Volunteer Soldiers at Leavenworth, Kans. 490. 

MINERALS. 

DEVELOPED IN DRILLING FOR PotrasH, CLAIM OF GOVERNMENT. 

See PotasH Deposits, 2. 
MINNESOTA. 

STATUTE PROVIDING FOR WEIGHING OF LIVESTOCK. See 

PACKERS AND STOCKYARDS AcT, 2-4. 
MISBRANDED ROPE. See Customs Laws, 24. 
MISSOURI & NORTH ARKANSAS RAILWAY CO. 

Release of rolling stock equipment from the lien of its first 
mortgage.— Under the circumstances stated in 35 Op. 213, the 
Secretary of the Treasury has authority to release the rolling- 
stock equipment of the Missouri & North Arkansas Railway 
Company from the line of its first-mortgage bond issued to the 
United States, which constitutes alien upon all that company’s 
property and which was given to secure a loan made under 
section 210 of the Transportation Act, 1920, as amended, in 
order that the company may, with such equipment as security 
therefor, issue notes to be used in reimbursing its stock- 
holders for money advanced by them and to raise an addi- 
tional sum of money for immediate operating expenses. 213. 

MISTLETOE STOCKYARD. See AtTroRNEY GENERAL, 2. 
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MIXED CLAIMS COMMISSION. 
Fayment of awards.—France and Canada Steamship Corpora- 
t.on.—Awards in favor of the France and Canada Steamship 
Corporation made by the Mixed Claims Commission, United 
States and Germany, should be paid to the trustee in bank- 
ruptcy of said corporation undiminished in amount because 
of the alleged indebtedness of the corporation to the United 
States. 541. 
MORTGAGE. 
ACQUISITION OF LAND BY GOVERNMENT. See LANDs, 1, 2. 
NATIONAL PARK FRANCHISES. See NATIONAL Parks, 2. 
Ro.tumna Stock EquiPpMENT, Mo. & N. Ark. Ry. Co. See 
Missourr & NortH ARKANSAS RaiLway Co. 
MOUNT RAINIER NATIONAL PARK. See Nationa Parks, 2. 
MUNICIPAL IMPROVEMENT BONDS. See Porto Rico, 6-9. 
MUTUAL SAVINGS BANKS. 
OFFICERS, ELIGIBILITY AS MEMBERS OF FEDERAL RESERVE 
Boarp. See FEDERAL RESERVE BOARD. 
NARCOTIC DRUGS. 
IMPORT AND Export Act. See Opium. 
UNMANIFESTED SMOKING Opium. See VESSELS, 2, 3. 
NATIONAL CEMETERIES. See Custer BATTLEFIELD NATIONAL 
CEMETERY, 1, 2. 
NATIONAL HOME FOR DISABLED VOLUNTEER SOLDIERS. 
HospirtaL Faciuities, TRANSFER. See Mriuirary RESsERVA- 
TIONS, 6. 
NATIONAL PARKS. 

1. Grand Canyon National Park.—Installation of water supply and 
electric current facilities—The Secretary of the Interior may 
grant to a concessioner, furnishing under contract hotel and 
other accommodations within the Grand Canyon National 
Park, permission to install works for storage and carriage of 
water incident to providing water supply and generating elec- 
tricity to the extent necessary for the proper accommodation 
of the public. 208. 

2. Mount Rainier National Park.—Government’s consent for 
lessee to mortgage its franchises, etc.—The Secretary of the 
Interior has power under existing legislation to consent on 
behalf of the United States to the making of encumbrances 
by the Rainier National Park Co. upon property and franchises 
which it may construct and acquire under and pursuant to 
a certain contract between it and the United States for the 
furnishing of hotel and other accommodations and service for 
tourists and others in Mount Rainier National Park. 373. 

8. Yosemite National Park.—Rights and obligations of San Fran- 
cisco under the Raker Act.—The Raker Act (38 Stat. 242) 
entitles the Secretary of the Interior to prescribe the kind and 
quality of roads and trails required to be built and maintained 
by the city and county of San Francisco in the Yosemite 
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National Park; the Secretary being authorized to require the 
construction of roads adequate for the needs of the public 
existing or reasonably to be foreseen at the time the Raker Act 
was passed and accepted, without regard to the standard of 
the connecting roads. 460. 

4, Same.—The Raker Act entitles the city and county of San Fran- 
cisco to retain within the Yosemite National Park all lands 
within the ultimate development of its reservoirs as contem- 
plated by the maps of the project filed in accordance with 
said Act, subject only to possible forfeiture if the construction 
is not prosecuted diligently, but the Act does not entitle the 
said city and county to retain any lands not required for the 
project contemplated by the maps merely because they might 
at some indefinite time in the future be required for some 
enlargement of the project. 460. 

5. Same.—The Raker Act does not entitle the city and county of 
San Francisco to retain any lands within the Yosemite National 
Park for use for sanitary control of the Hetch Hetchy Reser- 
voir. 460. 

6. Same.—The Raker Act does not entitle the city and county of 
San Francisco to exclude, or require the Secretary of the In- 
terior to exclude, the public from the use and enjoyment of 
the Yosemite National Park in any manner not inconsistent 
with the sanitary regulations embodied in section 9 of said 
Act. 460. 

7. Use of rented cars operated under the drivurself system.—The 
existing rules and regulations governing the administration 
of the National Park Service exclude from operation in the 
national parks cars operated under the drivurself system, or 
rented under a temporary sales agreement, or other methods 
with a view to evading such regulations. 305. 

8. Same.—Matter stated in this opinion should be confined to the 
application of these regulations to the roads in the national 
parks which are not State highways over which the States have 
retained jurisdiction. 305. 

NAVAL OFFICERS. See Navy, 1-4. 
NAVAL RESERVE FORCE: 
Riguts, WortpD War VETERANS Act. See WorLD WarR 
VETERANS’ Act, 4. 
NAVAL STATION. 
GUANTANAMO Bay, Cusa. See Customs Laws, 9-11. 
NAVY. 

1. Officers.—Liability of disbursing officers for unauthorized pay- 
ments of dependency allowances—lIf disbursing officers of 
the Navy who have been entrusted with the care of public 
funds have failed to properly account for those funds, their 
compensation may be withheld under the authority of section 
1766 of the Revised Statutes. 370. 
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2. Same.—It must be determined in each particular case whether 
the disbursing officer has failed to properly account for the 
funds entrusted to his care, and whether the disbursements 
by him have been made under such circumstances as to make 
him liable to the United States. 370. : 

3. Same.—The information furnished with the present submission 
is not complete enough to afford a basis for an opinion as to 
whether the officers who received the dependency allowances 
were entitled to them, or, in one of the cases, as to whether 
the disbursing officer made the payment under such circum- 
stances as to render himself chargeable for improper disposi- 
tion of the funds entrusted to his care. 370. 

4. Same.—As a result of the conclusion reached in the adjudicated 
cases and of the construction here placed on section 1766 of 
the Revised Statutes, it may sometimes be that a naval 
officer who has received dependency allowances to which he 
was not entitled continues to receive his pay, while the pay 
of the disbursing officer who made the improper payment is 
withheld. 370. 

See also EMERGENCY OFFICERS’ RETIREMENT Act, 1-8. 
NEVADA COMMUNITY PROPERTY. See Income Tax, 5. 
NEW MEXICO COMMUNITY PROPERTY. See Income Tax, 5. 
OFFICERS. 

Army, Navy & Marine Corps. See EMERGENCY OFFICERS’ 

RETIREMENT Act, 1-8. 
NavaL DissursinG Orricers. See Navy, 1-4. 
OIL AND GAS. ; 

ROYALTIES ON Lanps. See Contracts, 1. 
OKLAHOMA. 

Ciaim TO Bep oF Rep River. See Lanps, 3. 

OPIUM. 

Federal Narcotics Control Board—Denial of application to import 
crude opium.—Although the Federal Narcotics Control Board 
may have power to deny to a reputable concern permission 
to enter the field and import a supply of crude opium for 
medicinal and other legitimate uses under circumstances 
where such a denial is reasonably necessary to effect the 
purposes of the Narcotic Drugs Import and Export Act and 
to its proper administration, the Board should, before it may 
properly deal with such cases, adopt and promulgate regula- 
tions which establish the general principles and state the 
considerations which shall guide the Board in dealing with 
the subject. 378. | 

ENTRY OF SMOKING Opium. See VESSELS, 2, 3. 

OPTIONS. 
WITHDRAWAL BY SECRETARY OF War. See MiLitrary RESER- 
VATIONS, 9. 
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OWNERSHIP. 
PREHISTORIC ARTICLES FOUND ON FEDERAL LAND. See ARIZONA, 
1, 2. 
PACKERS AND STOCKYARDS ACT. 

1. Term ‘‘ dealer ’’ includes salaried packer buyers of livestock.— 
The term ‘‘dealer,’’ as defined in section 301 (d) of the 
Packers and Stockyards Act, 1921 (42 Stat. 163), includes 
persons regularly employed on salary by packers to buy 
livestock in commerce at a stockyard for the latter for slaugh- 
ter. 47. 

2. Weighing livestock—Conflict between Packers and Stockyards 
Act and Minnesota statute.——The statute of the State of 
Minnesota providing for the weighing of livestock at the 
public stockyards, although within the police powers of that 
State, is in conflict with the provisions of the Packers and 
Stockyards Act, 1921, which latter Act is supreme and para- 
mount within its sphere. 110. 

8. Same.—The Attorney General advises the Secretary of Agricul- 
ture to proceed at once to enforce the provisions of the 
Packers and Stockyards Act, 1921, with respect to weighing 
at the stockyards under his jurisdiction, including those stock- 
yards at South St. Paul, and to require the stockyards 
company to furnish this ‘‘stockyards service.’’ 110. 

4. Same.—If anyone, whether he be a State officer or not, under- 
takes in any way to prevent, hinder, or interfere with the 
carrying out of such requirement, the Attorney General then 
advises the Secretary to bring a suit at once in the United 
States District Court of the proper jurisdiction to enjoin and 
restrain such acts. 110. 

Status OF MISTLETOE STOCKYARD. See ATTORNEY GENERAL, 2. 
PANAMA CANAL. 
Pitots. See E1GgHT-HouR Law. 
PASSPORTS. See CITIZENSHIP, 4. 
PAYMENT OF AWARDS. 
FRANCE AND CANADA STEAMSHIP CORPORATION. See MIXED 
CLAIMS COMMISSION. 
PENALTIES. See Fines, PENALTIES AND FORFEITURES, 3. 
PENNSYLVANIA RAILROAD CO. 
LEASES, PRorposED EXCHANGE WITH U. S. GOVERNMENT. See 
LEASES. 
PERMITS. 
RAILROAD CONSTRUCTION ON MILITARY RESERVATION. See 
MILITARY RESERVATIONS, 1-3. 
PHILIPPINE ISLANDS. 

1. Legality of bond issue—Construction bonds.—The proposed 
issue of bonds in the sum of $98,000 for the construction of 
permanent improvements by the Government of the Philip- 
pine Islands, to be secured by an equivalent amount of bonds 
issued by the Province of Laguna and transferred to the 
insular government, being authorized by Act No. 3265 of the 
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Philippine Legislature of December 7, 1925, and being within 
the limit of indebtedness fixed by Congress, said bonds, when 
issued in the form and under the conditions herein indicated, 
provided their issue is necessary to anticipate taxes and 
revenues, will be valid obligations of the Government of the 
Philippine Islands. 300. 

2. Same.—The two proposed issues of bonds by the Philippine 
Government, aggregating $329,500, for the construction of 
permanent improvements, being authorized by Act No. 3266 
and Act No. 3268 of the Philippine Legislature, approved 
December 7 and 9, 1925, respectively, and not being in excess 
of the limit of indebtedness fixed by Congress, said bonds, 
when issued in the form and amount proposed, will constitute 
legal and binding obligations of the Government of the Philip- 
pine Islands. 151. 

3. Same—Harbor improvements, Cebu.—The proposed issue, by 
the Government of the Philippine Islands, of bonds in the 
sum of $2,000,000, the proceeds from the sale of which are to 
be used for the extension of the port works and the improve- 
ment of the harbor facilities in the City and Province of 
Cebu, being authorized by Act No. 34138 of the Philippine 
Legislature of December 7, 1927, and being within the limit 
of indebtedness authorized by Congress, and all statutory 
requirements regarding the issue of such bonds having been 
complied with, said bonds, when issued in the form and amount 
proposed, will have been legally issued and will be valid and 
binding obligations of the Government of the Philippine 
Islands. 446. 

4. Same.—Improvements, Port of Iloilo.—The proposed issue, by 
the Government of the Philippine Islands, of bonds in the 
sum of $2,175,000, the proceeds from the sale of which are to 
be used for the construction of works and improvements in 
the Port of Doilo, Province of Doilo, being authorized by 
Act No. 3417 of the Philippine Legislature of December 7, . 
1927, and the amount being within the maximum authorized 
by Congress, and all statutory requirements regarding the 
issue of such bonds having been complied with, said bonds, 
when issued in the form and amount proposed, will have been 
legally issued and will be valid and binding obligations of the 
Government of the Philippine Islands. 443. 

5. Same.—Insular bonds secured by city of Manila bonds.—The 
proposed issue by the government of the Philippine Islands 
of bonds of the face value of $500,000, the proceeds from the 
sale of which are to be used in the purchase of an equivalent 
amount of bonds of the city of Manila, being authorized by 
Act No. 3352 of the Philippine Legislature of November 17, 
1927, and being within the limit of indebtedness authorized 
by Congress, and all statutory requirements regarding the issue 
of the bonds having been complied with, said bonds, when 
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PHILIPPINE ISLANDS—Continued. 
issued in the form and amount proposed, will have been legally 
issued and will be valid and binding obligations of the govern- 
ment of the Philippine Islands. 457. 

6. Same.—Insular bonds secured by bonds of Province of La Union.— 
The proposed issue, by the government of the Philippine 
Islands, of bonds to the extent of $110,000, the proceeds from 
the sale of which are to be used in purchasing an equivalent 
amount of bonds to be issued by the Province of La Union, 
being authorized by Act No. 3281 of the Philippine Legislature 
of November 30, 1926, and being within the limit of indebted- 
ness fixed by Congress, and all of the requirements of the 
statutes having been complied with, the bonds, when issued in 
the amount named and in the manner and form proposed, will 
have been legally issued and will constitute valid and binding 
obligations of the government of the Philippine Islands. 405. 

7. Same.—Since the validity of the insular bonds may depend 
upon the validity of the provincial bonds, and as the Attorney 
General of the Philippines has approved the provincial 
bonds only to the extent of $110,000, the Attorney General 
deems it advisable to limit this opinion to the insular bonds 
in that amount only. 405. 

8. Same.—Insular bonds secured by municipal and provincial 
bonds.—The proposed issue by the government of the Philip- 
pine Islands of bonds aggregating $1,516,000, the proceeds from 
the sale of which are to be usedin purchasing an equivalent 
amount of securities to be issued by the various provinces and 
municipalities of the islands, being authorized by the Philippine 
Legislature and being within the limitation of indebtedness 
prescribed by Congress, said bonds, when issued in the form 
and under the conditions herein stated, will constitute valid 
obligations of the government of the Philippine Islands. 360. 

9. Validity of board of control.—-The Philippine Legislature created 
a board of control consisting of the Governor General, the 
president of the senate, and the speaker of the house cf repre- 
sentatives, and it vested in the board the exclusive right 
to vote the stock owned and controlled by the Philippine 
government in certain designated corporations created by the 
legislature. 392. 

10. Same.—Membership in this board of control is an office within 

‘the purview of section 18 of the Philippine Organic Act, 
declaring that the legislature shall not elect its own members 
to offices outside of the legislature itself. 392. 

11. Same.—Acts of the Philippine Legislature, herein considered, 
are Clearly invalid in so far as they provide that the president 
of the senate and the speaker of the house of representatives 
shall be members of the board of control; and, as_ these 
officials can not serve upon the board, the provisions of the 
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statutes which create that board and enumerate its powers 
must be treated as nullities. 392. 
See also Customs Laws, 23, 24; VEsszELs, 1. 
PHOSPHATE ROCK MINED BY CONVICT LABOR. See Customs Laws, 
12,13. 
PILOTS, PANAMA CANAL. See E1GutT-HovuR LAW. 
PONCE, P. R. | 
Pusiic IMPROVEMENT Bonps. See Porto Rico, 8, 9. 
PORTO RICO. 

1. Legality of bond issue.—Harbor improvements.—The proposed 
issue, by the Government of Porto Rico, of bonds in the sum 
of $320,000, the proceeds from the sale of which are to be used 
in the construction of a bulkhead, sheds, and other harbor 
improvements at San Juan, P. R., being authorized by Act 
of Congress and Act No. 65 of the Legislature of Porto Rico 
of May 2, 1928, and being within the limit of indebtedness 
authorized by law, and all statutory requirements having 
been complied with, said bonds, when issued in the form and 
amount proposed, will have been legally issued and will con- 
stitute valid and binding obligations of the people of Porto 
Rico. 477. 

2. Same.—lIrrigation bonds.—The proposed issue by the Govern- 
ment of Porto Rico of irrigation bonds to the amount of 
$525,000, being authorized by Act No. 59 of the Legislature 
of Porto Rico of June 18, 1919, as amended by Act No. 61 of 
July 21, 1923, and not being in excess of the limit of indebted- 
ness authorized by Congress, said bonds, when issued in the 
form and amount proposed, will have been legally issued, and 
will constitute valid and binding obligations of the People 
of Porto Rico. 200. 

3. Same.—tThe proposed issue of bonds in the sum of $500,000 by 
the Government of Porto Rico for the construction of irrigation 
works, being authorized by Act No. 21 of the Legislature of 
Porto Rico of June 6, 1927, and being within the limit of 
indebtedness authorized by law, and all legislative require- 
ments having been complied with, said bonds, when issued 
in the form and amount proposed, will constitute valid and 
binding obligations of the People of Porto Rico. 337. 

4. Same.—The proposed issue of irrigation bonds in the sum of 
$475,000 by the Government of Porto Rico, being authorized 
by Act No. 59 of the Legislature of Porto Rico of June 18 
1919, as amended by Act No. 61 of July 21, 1923, and the 
proposed issue being within the limit of indebtedness per- 
mitted by law, and all statutory requirements having been 
complied with, the bonds, when issued in the form and amount 
proposed, will have been legally issued and will constitute 
valid and binding obligations of the People of Porto Rico. 332. 
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5. Same.—Public-improvement bonds.—The proposed issue by 
the Government of Porto Rico of $2,000,000 of public-improve- 
ment bonds, being authorized by Act No. 79 of the Legislature 
of Porto Rico of August 17, 1925, and as such issue will not 
increase the outstanding bonded indebtedness of Porto Rico 
beyond the maximum ameunt authorized by law, the bonds, 
when issued in the form and amount proposed, will con- 
stitute legal and binding obligations of the People of Porto 
Rico. 27. 

6. Same.— Municipalities.—The proposed issue of public-improve- 
ment bonds by the various municipalities of Porto Rico 
named herein will not increase the bonded indebtedness of the 
Government of Porto Rico or of either of the several munici- 
palities beyond the maximum amount permitted by law and, 
as all of the statutory conditions precedent to the issue of 
bonds by the municipalities of Porto Rico have been fully 
complied with in each instance, said bonds, when issued in 
the form and amount proposed, will constitute valid obliga- 
tions of the respective municipalities responsible for their 
issue, to the payment of which the good faith of the People of 
Porto Rico has been pledged. 9. 

7 Same.—Guaynabo.—The proposed issue by the municipality of 
Guaynabo, Porto Rico, of public-improvement bonds in the 
sum of $76,500, being authorized by Act of Congress and by 
legislation of Porto Rico, and said issue not being in excess 
of the debt limit fixed by Congress for the government of 
Porto Rico, or for said municipality, the bonds, when issued 
in the form and amount proposed, will constitute valid 
obligations of the municipality of Guaynabo, for the payment 
of which the good faith of the people of Porto Rico has been 
pledged. 467. 

8. Same.—Ponce. The proposed issue of bonds in the sum of 
$600,000 for the account of the municipality of Ponce, Porto 
Rico, the proceeds from the sale of which are to be used in the 
purchase and construction of certain port works, being 
authorized by, and in conformity with the requirements of, 
Act No. 92 of the Legislature of Porto Rico of August 22, 1925, 
and being within the limit of indebtedness authorized by 
Congress for the Municipality of Ponce and for The People of 
Porto Rico, and the form of the proposed bond being in com- 
pliance with the statutory requirements, said bonds, if and 
when issued, under the conditions herein stated, will be valid 
obligations of the said Municipality of Ponce and of The 
People of Porto Rico. 345. 
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9. Same.—Ponce and Villalba.—The proposed issue of public-im- 
provement bonds in the sums of $650,000 and $35,000 by the 
municipalities of Ponce and Villalba, respectively, being with- 
in the limit of indebtedness fixed by Congress, and being 
authorized by Act No. 92 of the Legislature of Porto Rico of 
August 22, 1925, said bonds, if and when issued under the 
conditions stated and in the altered form herein suggested, 
will be valid obligations of said municipalities and of the 

people of Porto Rico. 217. 

10. Same.—Road and bridge construction.—The proposed issue 
of bonds in the sum of $2,000,000 by the Government of Porto 
Rico for the construction of roads and bridges, being author- 
ized by Act No. 20 of the Legislature of Porto Rico of June 4, 
1927, and being within the limitation of indebtedness pre- 
scribed by Congress, and all requirements of the statute hav- 
ing been complied with, said bonds, when issued in the form 
and amount proposed, will constitute a valid and binding 
obligation of the People of Porto Rico. 321. 

APPLICATION OF HatcH, ADAMS, AND PURNELL AcTs. See 
AGRICULTURAL EXPERIMENT STATIONS. 
PropuctTion Costs. See Customs Laws, 25. 
‘* POSSESSION.’’ See Worps AND PHRASES, 4. 
POSTMASTERS. 
RETIREMENT Status. See CiviL SERVICE, 1, 6. 
POTASH DEPOSITS. 

1. Repayment to Government of cost of conducting exploratory 
operations.— Under the Act authorizing investigations by the 
Secretary of the Interior and the Secretary of Commerce 
jointly to determine the location, extent, and mode of occur- 
rence of potash deposits (44 Stat. 768), before undertaking 
drilling operations upon any tract of land a contract should 
be entered into containing a provision for payment to the 
Government and its cooperators of an amount equal to the 
actual cost of exploration. 168. 

2, Same.—The agreement to repay should bind not merely the 
owners and lessees of the land upon which the operations 
are conducted, but also the owners and lessees of all mineral 
rights within a radius of ‘‘ not less than one mile of any pro- 
posed well,” and at the same time it should give the Govern- 
ment a preferred claim against minerals actually developed 
upon the land where the operations are conducted. 168. 

PREHISTORIC ARTICLES FOUND ON FEDERAL PROPERTY. See 
Arizona, 1, 2. 
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PRESIDENT. 

Boston AND MAINE RAILROAD REORGANIZATION, AUTHORITY 
TO PARTICIPATE IN. See BOSTON AND MAINE RalILROAD. 

Cost oF PropuctTion, TARIFF INVESTIGATION. See CUSTOMS 
Laws, 14, 15, 26-28. 

EXECUTIVE ORDERS, PROVISION ImMposiINnc Aa LIMITATION ON 
FutTuRE AcTION. See Hawaltl, 2. 

TRANSFER OF HospPITAL FACILITIES TO VETERANS BUREAU. 
See MILITARY RESERVATIONS, 6. 

PRESUMPTIONS. 
Loss oF CITIZENSHIP. See CITIZENSHIP, 4, 5. 
PRICES. 
TARIFF-INVOICE PRICES AS EVIDENCE OF Cost OF PRODUCTION. 
See Customs Laws, 26. 
PRISONERS. See FEDERAL PRISONERS. 
PRODUCTION COSTS. 
TaRIFF INVESTIGATION. See Customs Laws, 14, 15, 25-28. 
PROHIBITION LAW. 

DISPOSITION OF VESSELS AND VEHICLES ACQUIRED IN EN- 

FORCING. See VESSELS, 4. 
PROMISSORY NOTES. 

LIMITATION ON SvITS BY GOVERNMENT AGAINST CERTAIN 

SHorT LINE Rartroaps. See LIMITATION OF ACTION. 
PROSTHETIC APPLIANCES. 

SUPPLYING TO FEDERAL EMPLOYEES. See FEDERAL EMPLOYEES 
COMPENSATION ACT. 

PROVINCIAL BONDS. See PHILIPPINE Isuanps, 6-8. 
PUBLIC HEALTH SERVICE. 

Hospitals.—Access to clinical records of Merchant Marine sea- 
men.—There is no legal objection to the Secretary of the 
Treasury permitting access to or copies of the clinical records 
of Merchant Marine seamen, patients at Public Health 
Service hospitals, to be furnished either to the patient himself 
or his representative, or to the representatives of the Emer- 
gency Fleet Corporation. _ 5. 

MEDICAL AND DENTAL OFFICERS TRANSFERRED TO VETERANS’ 
Bureau. See Civit SERVICE, 2. 

PUBLIC IMPROVEMENT BONDS. See Puitippinr Isutanps, 1-4; 
Porto Rico, 5-9. 
PUBLIC MARKET. 
Stratus OF MISTLETOE STOCKYARD. See ATTORNEY GENERAL, 2. 
PUBLIC OFFICE. 

PHILIPPINE LEGISLATURE, RiguHt To Evrect Its MEMBERS TO 
OvutTsipE Orrices. See PHILIPPINE IsLANDs, 10. 

PURNELL ACT. See AGRICULTURAL EXPERIMENT STATIONS. 
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RADIO BROADCASTING. 

1. Federal regulation. Under the Act of August 13, 1912, regulat- 
ing radio communication (37 Stat. 302), which covers broad- 
casting, a license must be obtained before a broadcasting 
station may be lawfully operated, and the penalties of section 
1 of said Act may be imposed upon any person or corporation 
who operates such a station without a license. 126. 

2. Same.—The Secretary of Commerce has no general authority 
under the Act of Aug. 18, 1912, either to assign wave lengths 
to broadcasting stations, except for the purpose of designat- 
ing normal wave lengths under regulation 1, or to fix the 
times at which broadcasting stations may operate, apart 
from the limitations of regulations 12 and 13; nor has the 
Secretary authority to limit the power of such stations. 126. 

3. Same.— While a normal wave length must be designated under 
regulation 1, any broadcasting station is free to operate on 
other wave lengths under regulation 2. 126. 

4. Same.—Any station may with impunity operate at hours and 
with powers other than those fixed in its license, subject only 
to regulations 12 and 13 and to penalties against malicious 
interference contained in section 5 of the Act of Aug. 13, 
1912. 126. 

5. Same.—No authority is found in the Act of Aug. 13, 1912, for 
the issuance of licenses of limited duration. 126. 

RAG RUGS. 
IMpoRTED. See Customs Laws, 28. 
RAILROADS. | 
CONSTRUCTION OF LINE Across BENICIA ARSENAL MILITARY 
RESERVATION. See MiILiTary RESERVATIONS, 1-3. 
Suits By GOVERNMENT AGAINST RAILROADS. See LIMITATION 
oF ACTIONS. 
RAILROADS, DIRECTOR GENERAL. 
Bonps Heutp By, ExcHANGE or. See Boston aND MAINE 
RAILROAD. 
RAINIER NATIONAL PARK CO. 
FRANCHISES, Riaut To Morteace. See Nationa Parks, 2. 
RAKER ACT. See Nationat Parks, 3-6. 
‘RATED IN ACCORDANCE WITH LAW.’’ See WorpDs AND PHRASES, 5. 
RATES OF DUTY. 
EQUALIZING, IMPORTED MERCHANDISE. See Customs Laws, 
14-15. 
RATING FOR DISABILITY. 
EMERGENCY Orricers. See EMERGENCY OFFICERS’ RETIRE- 
MENT Act, 5-8. 
REAL ESTATE. 
CLAIMS FOR LossEs IN PuRCHASE OF. See CLAIMS AGAINST THE 
UNITED STATES. " 
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RECEIVER’S SALE. 
ACQUISITION OF LAND BY GOVERNMENT. See Lanps, 1, 2. 
RECLAMATION PROJECTS. See Baker IRRIGATION PROJECT. 
RED RIVER. 
TITLE To Lanp IN RiveR Bep. See Lanps, 3. 
REIMBURSEMENT TO GOVERNMENT. 
Cost oF EXPLORATION FOR PotasH Deposits. See PoTasH 
DEposItTs, 2. 
REINSTATEMENT OF CLASSIFIED EMPLOYEE. See Civit Service, 5. 
RESCISSION OF CONTRACT OF SALE. See Muuitary ReEserva- 
TIONS, 4. 
RESERVOIRS. 
YOSEMITE NATIONAL Park, CiTy AND County oF SAN FRAN- 
cisco. See NATIONAL Parks, 4, 5. 
“RESULTING DIRECTLY FROM SUCH WAR SERVICE.’’ See Worps 
AND PHRASES, 6. 
RETIREMENT. 
Army, Navy AND MaRInE Corps. See EMERGENCY OFFICERS 
RETIREMENT Act, 1-8. 
RETIREMENT ACT. 
CONTINUATION IN SERVICE AFTER RETIREMENT AGE. See 
CiviL SERVICE, 3, 4. 
PosTMASTERS, RETIREMENT Status. See CiviL SERVICE, 1, 6. 
REINSTATEMENT OF CLASSIFIED EMPLOYEE TO UNCLASSIFIED 
Position. See Civit SERVICE, 5. 
REVENUE ACT OF 1918. 
Sec. 600(A) AS AMENDED. See VirRGIN IsLanps, 2, 3. 
REVENUE ACT OF 1921. 
Sec. 600. See Virain IsLanps, 2, 3. 
RIVER AND HARBOR ACT. 
| Remission of penalties under the act.—The Secretary of the 
Treasury has authority to remit or mitigate fines, penalties, 
or forfeitures incurred for violations of section 7 of the River 
and Harbor Act of March 4, 1915 (88 Stat. 1053). 81. 
ROADS. 
CONSTRUCTION, YOSEMITE NATIONAL ParRK. See NATIONAL 
PaRKSs, 3-6. 
ROARING SPRINGS. 
GRAND Canyon NatTionaL Park, USE FOR WATER SUPPLY. 
See NATIONAL Parks, 1. 
ROLLING STOCK EQUIPMENT. 
MissourI AND NortH ARKANSAS Raritway Co. See Missouri 
AND NortTH ARKANSAS RatLway Co. 
ROPE. 
MISBRANDED, IMpoRTED FROM P. I. See Customs Laws, 24. 
ROYALTIES. 
Oi, Gas, Erc., CLAIM OF SEMINOLE INDIANS. See ConTrRacts, 1. 
INDIAN LANpDs. See CoaAL AND ASPHALT Deposits, 1, 2. 
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RUGS. 
ImMporRTED Raq Ruas. See Customs Laws, 28. 
SAILORS. 
War Risk INSuRANCE. See WORLD WAR VETERANS’ Act, 4-14. 
ST. CROIX, V. I. 
CotoniaL Counciy. See Virgin Isuanps, 1. 
SALARIES. 
OFFICERS AND EMPLOYEES, JOINT-STocK LAND Banks. See 
Joint-Stock LAND Banks, 1. 
SALES. 
CHAPMAN Fietp Miuuitary Reservation. See MILITARY 
RESERVATIONS, 4. 
SAN FRANCISCO. 
RIGHTS AND OBLIGATIONS UNDER RAKER Act. See NATIONAL 
Parks, 3-6. 
SAN JUAN, P. R. 
HARBOR IMPROVEMENT Bonps. See Porto Rico, 1. 
SEAMEN. 

1. Maintenance men.—Division of watches.—Seamen’s Act, section 
2.—The Attorney General declines to render an opinion upon 
the question whether maintenance men come within the 
requirements of section 2 of the Seamen’s Act as to the 
division of watches, as a similar question is involved in a 
case now pending on appeal in a Federal court, it being a 
settled rule of this Department not to render an opinion upon 
any question whose answer may bring it into conflict with 
a@ judicial tribunal. 297. 

2. Right of discharged seamen to extra month’s wages.—Seamen’s 
Act, section 2.—The provisions of section 4583 of the Revised 
Statutes, as amended, relating to the payment of an extra 
month’s wages to seamen discharged in a foreign country 
because “‘the voyage is continued contrary to agreement,”’ 
are not to be applied by consuls in cases of complaint by 
seamen for violation of section 2 of the Seamen’s Act of 
March 4, 1915 (88 Stat. 1164). 292. 

SEAMEN’S ACT. 

Sec. 2. See SEAMEN, 1, 2; VESSELS, 7. 
SECURITY FOR DEBT. 

ACQUISITION OF LAND BY GOVERNMENT. See Lanps, 1, 2. 
SEIZURE AND FORFEITURE. 

VESSELS. See VESSELS, 3. 
SEMINOLE INDIANS. See Contracts, l. 
SET-OFF BY GOVERNMENT. See MixEp CLaims ComMISsION. 
SMUGGLING. 

INSPECTION OF Cars UNDER SEAL. See Customs Laws, 20. 
SOLDIERS. 

War Risk INsurancE. See Wor~tD War VETERANS’ ACT, 

4-14. 

SOLDIERS’ HOME, KANS. See Mruirary RESERVATIONS, 6. 
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SOUTH ST. PAUL. 

StockyaRps. See PACKERS AND Strockxyarps Act, 3. 
SOUTHERN PACIFIC. RAILROAD CO., 

PERMIT TO ConstRuUCT LINE oF Roap. See Mi.itary RESER- 

VATIONS, 1-3. 
STATE DEPARTMENT. 
REGULATIONS, PRESUMPTION OF EXPATRIATION. See CITIZEN- 
SHIP, 5. 
STATE PLANTERS BANK & TRUST CO. OF RICHMOND, VA. See 
FEDERAL RESERVE SYSTEM, 1-4. 
STATUTORY CONSTRUCTION. 

PHILIPPINE LEGISLATURE. See PHILIPPINE IsLANDs, 10, 11. 
STEAMSHIP CORPORATIONS, FOREIGN. See INcome Tax, 4. 
STOCK. 

PuRCHASE BY MEMBER BANK, FEDERAL RESERVE SYSTEM. 

See FEDERAL RESERVE SysTEM, 1-4. 
VALIDITY OF PHILIPPINE BOARD OF CONTROL. See PHILIPPINE 
ISLANDS, 9. 
STOCKYARDS. 

Status OF MISTLETOE STOCKYARD. See ATTORNEY GENERAL, 2. 

SUPPORT ALLOWANCE FOR VOCATIONAL TRAINING. See Wor.tp 
War VETERANS Act, 6. 
TARIFF ACT OF 1922. 

Sec. 301. See Customs Laws, 23. 

Sec. 307. See Customs Laws, 12, 13. 

Sec. 315(c). See Customs Laws, 15, 25-28. 

Sec. 461. See Customs Laws, 16. 

Sec. 463. See Customs Laws, 17, 20. 

Sec. 552. See Customs Laws, 18. 

Sec. 485(f). See Customs Laws, 1-3. 

Sec. 584. See VESSELS, 2. 

Sec. 594. See VESSELS, 3. 

Sec. 613. See Customs Laws, 22. 

Secs. 616-618. See Customs Laws, 7. 

TARIFF INVESTIGATION. 

Cost oF Propuction. See Customs Laws, 14, 15, 25-28. 
TAXATION. | 

‘‘Cost-pLus’’ Contracts. See ContTRActs, 2, 3. 

EstaTEes. See EstaTE Tax. 

Excess Prorits. See Contracts, 2, 3. 

IncoMEs. See INcomE Tax. 

INDUSTRIAL ALCOHOL. See VIRGIN ISLANDS, 2. 

TEXAS COMMUNITY PROPERTY. See INcomE Tax, 5. 
TITLE TO LAND. 
Rep RIveR Brep. See LAnps, 3. 
TRANSPORTATION. , 
Cost, CONSIDERED IN EQuaLiziINc Rates or Duty. See 
Customs Laws, 15. 
GasoLINE. See VESSELS, 5; 6. 
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TRANSPORTATION ACT OF 1920. 
Sec. 206 AMENDED Sce LIMITATION oF ACTIONS. 
Sec. 210. See Missourr aND NortH ARKANSAS Raitway Co. 
BonpDs. 
TREASURY, SECRETARY OF. 
CaRRIERS LizeNs ON ILLEGALLY IMPORTED MERCHANDISE. 
See Customs Laws, 22. 
CoMMUNITY PROPERTY, CALIFORNIA. See Estate Tax. 
DELEGATION OF CERTAIN POWERS TO SUBORDINATES. See 
Customs Laws, 4, 8. 
Duties, PERSONAL, UNDER CERTAIN PROVISIONS OF TARIFF 
Act. See Customs Laws, 6, 7. 
LIEN OF AUSTRIAN RELIEF Bonpbs, AUTHORITY TO SUBORDINATE. 
See AUSTRIAN RELIEF Bonps, SERIES B. 
PAYMENT OF AWARDS. See MixED CLAIMs COMMISSION. 
PERMITTING Access TO CLINICAL RECORDS oF MERCHANT 
MARINE SEAMEN. See Pusitic HEALTH SERVICE. 
REGULATIONS FOR INSPECTION, CARS UNDER SEAu. See Cus- 
Troms Laws, 20. 
REGULATIONS HAVING THE FORCE OF LAW, PERSONAL. See 
Customs Laws, 5. 
RELEASE OF RoLLinG Stock EQUIPMENT FROM First Monrt- 
GAGE. See Missourr & NortH ARKANSAS Raiuway Co. 
REMISSION AND MITIGATION OF FINES, ETC. See RIVER AND 
HarsBor Act. 
TUBERCULOSIS. 
ARRESTED, FACTOR IN RATING EX-SERVICE MEN. See WORLD 
War VETERAN’S Act, 15. 
‘TWENTY PER CENTUM OF THEIR TOTAL VALUE,.’’ See Worps 
AND PHRASES, 7. 
UNITED STATES. 
EMPLOYEES. See Civit SERVICE. 
GRANT OF RED RIVER BED To CHocTaw INpians. See LAnps, 3. 
Mixep Ciaims Commission. See MixED CLarims CoMMISSION. 
NavaL StTaTION, GUANTANAMO Bay, CuBaA. See Customs 
Laws, 9-11. 
OWNERSHIP OF PREHISTORIC ARTICLES FoUND ON FEDERAL 
PRoPERTY. See ARIZONA, 1, 2. 
‘*PossEssion.” See WORDS AND PHRASES, 4. 
UNITED STATES COMPENSATION COMMISSION. See FrEprErau 
EMPLOYEES COMPENSATION ACT. 
UNLOADING CARS. 
IMPpoRTED MERCHANDISE, EXPENSE. See Customs Laws, 
16-18. 
VEHICLES. 
TRANSFER FROM ONE DEPARTMENT TO ANOTHER. See VES- 
BELS, 4. 
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VESSELS. 

1. Clearance with beverage liquor for Philippine Islands—-Consular 
bills of health.— Where the consular or medical officer charged 
with the duty under section 2 of the Act of February 15, 
1893 (27 Stat. 450), as amended, is satisfied in relation to 
the sanitary history and condition of the vessel and there has 
been a compliance with the rules and regulations in such 
cases prescribed for securing the best sanitary conditions of 
the vessel, its cargo, passengers, and crew, he is not war- 
ranted in withholding the bill of health because of the in- 
clusion in the cargo of intoxicating liquor intended to be 
introduced into the Philippine Islands. 281. 

2. Importing unmanifested smoking opium.—A cause of action, 
which has accrued against the master of a vessel for bringing 
into the United States unmanifested smoking opium in 
violation of section 584 of the Tariff Act of 1922 (42 Stat. 
980), abates with the death of the master, so far as his 
personal representatives are concerned. 528. 

3. Same.—Liability of common carrier vessels.—The proviso in 
section 594 of the Tariff Act of 1922 (42 Stat. 982), which 
absolves vessels used as common carriers from being held, 
seized, or forfeited for violation of the customs revenue laws, 
unless the owners or those in charge are consenting or privy 
to the illegal act upon which the penalty is based, applies to 
common carrier vessels upon which, in violation of section 
584 of said Tariff Act, unmanifested smoking opium has been 
found. 528. 

4. Transfer from one Government department to another.—Vessels 
and vehicles acquired under the provisions of the Act of 
March 3, 1925 (43 Stat. 1116), may, when no longer needed 
for official use in enforcing the prohibition and customs laws 
be transferred to other executive departments or to other 
activities of the Treasury Department, providing such de- 
partments or activities have statutory authority to acquire 
and use same and have appropriations available to pay for 
their maintenance, repair, and operation. 2465. 

5. Transportation of gasoline in a foreign vessel.—Coastwise 
trade.—It would not be a violation of section 27 of the 
Merchant Marine Act, 1920, to transport gasoline in a foreign 
vessel from California to New Orleans, land same at the latter 
city, mix it with mid-continent gasoline, and then transport 
the mixture in the same vessel to England, the original 
destination. 42. 

6. Same.— Opinion of February 4, 1926 (35 Op. 42), relating to the 
question whether it would be a violation of section 27 of the 
Merchant Marine Act, 1920 (41 Stat. 999), to transport 
gasoline in a foreign vessel from California to New Orleans, 
land it there, mix it with mid-continent gasoline, and then 
transport the mixture to England in the same vessel, is here- 
by withdrawn. 317. 
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VESSELS—Continued. 

7. Watches while at sea.—Local boards of inspectors. under section 
4450 of the Revised Statutes, have authority to revoke or 
suspend the license of the master of a vessel for failure to 
comply with the provisions of section 2 of the Seamen’s Act, 
relating to the division of watches while at sea. 197. 

VETERANS’ BUREAU. 
HospiTtaL FAcILITiEs, TRANSFER FROM NATIONAL HOME FOR 
DISABLED VOLUNTEER SoutpierS. See Mivitrary RESERVA- 
TIONS, 6. 
MEDICAL AND DENTAL OFFICERS TRANSFERRED FROM PUBLIC 
HEALTH SERVICE. See Civit SERVICE, 2. 
RATING FOR DisaABILITy. See WorRLD WaAR VETERANS ACT 
15-17. 
REEXAMINATION FOR DisaBILiTy. See EMERGENCY OFFICERS 
RETIREMENT ACT, 7. 
REVIVAL OF LAPSED INSURANCE. See WORLD WAR VETERANS’ 
Act, 14. 
VETERANS OF THE WORLD WAR. 
Civit SERVICE Status OF CERTAIN MEDICAL AND DENTAL 
Orricers. See Civit SERVICE, 2. 
Status FoR COMPENSATION OF VETERAN’S CHILD ADOPTED BY 
OrHEeRs. See WoRLD WaR ADJUSTED COMPENSATION ACT. 
VILLALBA, P. R. 
IMPROVEMENT Bonpbs. See Porto Rico, 9. 
VIRGIN ISLANDS. 

1. The Colonial Council of St. Croix, Virgin Islands, is without 
authority to pass upon the qualifications of members nami- 
nated to such Council by the Governor. 104. 

2. Tax on industrial alcohol.—There is no statutory authority for 
the collection of a tax in the Virgin Islands on the manufac- 
ture and sale of industrial alcohol under the provisions of 
section 600 (a) of the Revenue Act of 1918 (40 Stat. 1105), as 
amended by section 600 of the Revenue Act of 1921 (42 Stat. 
285.) 63. 

38. Same.—Taxes collecged on industrial alcohol produced in the 
Virgin Islands and shipped to the United States can not be 
used and expended for the government and benefit of the 
Virgin Islands, but such taxes must be covered into the general 
fund of the Treasury of the United States. 68. 

APPLICATION OF HatcH, ADAMS AND PURNELL Acts. See 
AGRICULTURAL EXPERIMENT STATIONS. 

Duties ON Imports INTO THE U.S. See Customs Laws, 23. 

VOCATIONAL TRAINING. 

InguryY Resuttina From. See WorLD War VETERANS’ ACT, 
18, 19. ° 

Support AND MAINTENANCE ALLOWANCE. See WoRLD War 
VETERANS’ Act, 6. 
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WAGES. 
Cost oF Propuction ABRoAD. See Customs Laws, 27. 
EXTRA, SEAMEN DISCHARGED IN FOREIGN SoUneaS: See 
SEAMEN, 2. 
WAR DEPARTMENT. 
LANDS IN HAWAII RESERVED FOR Use or. See [fawan, I, 2. 
WAR MINERALS RELIEF ACT. See CiLaIMs AGAINST THE UNITED 
STATES. 
WAR RISK INSURANCE ACT. See Emercency Orricers’ RETIRE- 
went Act, 1; Wor”LD War VETERANS’ Act, 3-13. 
WAR, SECRETARY OF 
Contracts TO Convey LaNnpv, AUTHORITY TO Rescinp. See 
MILITARY RESERVATIONS, 4. 
Fort WAYNE RESERVATION, Riagut To DETERMINE NEED OF 
LAND FoR Miuirary Use. See Miuitary RESERVATIONS, 5. 
REVOKABLE PERMIT, RAILROAD Construction. See MILtI- 
TARY RESERVATIONS, 1-3. 
WASHINGTON. 
CoMMUNITY Property. See INcoME Tax, 5. 
WATCHES AT SEA. 
SEAMEN’s Act, Sec. 2. See SEAMEN, 1; VESSELS, 7. 
WATER SUPPLY, PERMISSION TO INSTALL. See Nationat Parks, 1. 
WOMEN. | 
FOREIGN-BORN, MARRIED ABROAD TO AMERICAN CITIZEN, 
CITIZENSHIP AND EXPATRIATION. See CITIZENSHIP, 4. 
WORDS AND PHRASES. 

1. ‘*‘ Dealer.’’—The term ‘‘dealer,’’ as defined in section 301 (d) of 
the Packers and Stockyards Act, 1921 (42 Stat. 163), includes 
persons regularly employed on salary by packers to buy live- 
stock in commerce at a stockyard for the latter for slaughter. 
47. 

Q. ‘‘Ex-service.’’—Under the second proviso to section 200 of the 
World War Veterans’ act, 1924 (43 Stat. 616), the term 
‘‘ex-service’’ man refers to those who served during the 
period stated in said Act, and who since become separated 
from the service by death whjle in the military service, as 
well as to those who become separated from the service 
before death, by discharge or resignation; the term includes 
those who are no longer in the service, without regard to 
whether their service was ended by death or discharge. 99. 

3. ‘‘Incurred physical disability in line of duty.’’—The language 
“incurred physical disability in line of duty’’ in section 1 of 
the Emergency Officers’ Retirement Act was intended to have 
the same meaning and effect as the language “‘injury suffered 
or disease contracted in the military or naval service’ in section 
200 of the World War Veterans’ Act, as amended. 506. 

4. ‘‘ Possession.’’—The United etates naval station at Guanta- 
namo Bay, Cuba, is not a ‘‘possession’”’ of the United States 
within the purview of the tariff law. 556. 
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WORDS AND PHRASES—Continued. 

5. ‘* Rated in accordance with law.’’—The phrase “‘rated in accord- 

ance with law”’ in section 1 of the Emergency Officers’ Retire- 

° ment Act of May 24, 1928 (45 Stat. 735), means ratings made 
in accordance with the rating schedules, regulations, and gen- 
eral orders in effect under the World War Veterans’ Act, as 
amended, and not inconsistent with the provisions of the 
Emergency Officers’ Retirement Act; it may also refer to 
ratings made in accordance with the rating schedules, regu- 
lations, and general orders in effect under the War Risk Insur- 
ance Act, as amended. 506. 

6. ‘‘ Resulting directly from such war service.’’—The words ‘“‘re- 
sulting directly from such war service,’’ also in section 1 of 
the Act of May 24, 1928 (45 Stat. 735), were not intended 
to limit the meaning, or change the effect, of the aforesaid 
words “incurred physical disability in line of duty”’ by deny- 
ing the benefits of the Act to any disabled emergency officer 
who otherwise would be entitled to the same by reason of 
having “incurred physical disability in the line of duty.’”’ 506. 

7. ‘* Twenty per centum of their total value.’’—The words “‘twenty 
per centum of their total value”’ as used in section 3 of the 
Act of March 3, 1917 (39 Stat. 1133), which relates to duties 
on imports from the Virgin Islands, and in section 301 of the 
Tariff Act of 1922 (42 Stat. 934), which relates to duties on 
imports from the Philippine Islands, refer to the value of the 
completed articles of merchandise and not to the aggregate 
value of the materials of which the articles are composed. 171. 

WORLD WAR ADJUSTED COMPENSATION ACT. 

Child of veteran legally adopted by others.—The child of a vet- 
eran, legally adopted by others with the consent of her natural 
parents prior to her father’s entrance into the service, is 
deemed a child of her natural father within the meaning of 
section 607 (b) of the World War Adjusted Compensation 
Act, as amended, and is entitled to the compensation provided 
by the statute. 385. 

WORLD WAR VETERANS’ ACT. 

1 Application of section 200 to case of Clark Leon Brown.— Under 
the second proviso to section 200 of the World War Veterans’ 
Act, 1924 (43 Stat. 616), the term ‘‘ex-service’’ man refers to 
those who served during the period stated in said Act, and who 
since become separated from the service by death while in the 
military service, as well as to those who become separated 
from the service before death, by discharge or resignation; the 
term includes those who are no longer in the service, without 
regard to whether their service was ended by death or dis- 
charge. 99. 

2. Same.— Under the circumstances stated in the opinion of June 24, 
1926, 35 Op. 99, the second provisoin section 200 of the Act of 
June 7, 1924 (43 Stat. 607), applies to the case of Clark Leon 
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WORLD WAR VETERANS’ ACT—Continued. 


Brown, who died in the military service on May 24, 1925, and 
his dependents are entitled to the presumption that the dis- 
ease which caused his death was acquired in the sert¥ice be- 
tween April 6, 1917, and July 2, 1921. 99. 


3. Application of section 305 to various cases.—War risk insur- 


ance.—Section 305 of the World War Veterans’ Act, 1924 (43 
Stat. 626), prevents the forfeiture of war risk insurance where 
it appears that the insured, first, ‘‘has heretofore allowed his 
insurance to lapse while suffering from a compensable dis- 
ability for which compensation was not collected,’’ and, sec- 
ond, ‘‘dies or has died, or becomes or has become permanently . 
and totally disabled and at the time of such death or perma- 
nent total disability was or is entitled to compensation re- 
maining uncollected.”’ 132. 


4. Same.— Where a person at the time his insurance lapsed and at 


the time he became permanently and totally disabled was 
otherwise entitled to compensation uncollected, he was not 
deprived of such right because he was receiving retainer pay 
as a member of the Naval Reserve Force, and his rights 
under section 305 of the World War Veterans’ Act, 1924, are 
in no way affected by such receipt of retainer pay. 132. 


5. Same.—So long as a, soldier or sailor continues to reteive pay 


for active service he can not be considered either as suffering 
from a compensable disability for which compensation is 
not collected, or as entitled to compensation remaining 
uncollected, and hence section 305 of the act of June 7, 1924, 
is inapplicable. 132, 


6. Same.— Where a person, while undergoing vocational training, 


received a maintenance and support allowance as authorized 
by the World War Veterans’ Act, and there was no com- 
pensation, in excess of the maintenance and support allowance, 
due him, it can not be said that he was suffering from a 
compensable disability for which compensation was not 
collected, or was entitled to compensation remaining un- 
collected, and section 305 of the act, has no application. 
132. 


7 Same.—Where a person, while in the military service, was 


injured as a result of the negligence of a third person and 
recovered damages from that person, and became permanently 
and totally disabled while the amount received from the third 
person exceeded the amount of compensation which had 
become payable up to that time, he was not suffering from a 
compensable disability for which compensation was not 
collected and was not entitled to compensation remaining 
uncollected and section 305 of the act of June 7, 1924, has 
no application. 132. 
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8. Same.— Where a person refused to submit to a physical examina- 
tion, for which reason his compensation was suspended, as 
required by section 203 of the World War Veterans’ Act, and 
became permanently and totally disabled during the period 
of such suspension, if the only compensation not collected 
at the time his insurance lapsed was compensation for the 
period of such suspension, he was not at that time suffering 
from a compensable disability for which compensation was 
not collected; and no compensation for the period of such 
suspension can be considered compensation remaining un- 
collected to which he was entitled at the time of his permanent 
total disability, within the meaning of section 305 of the act 
of June 7, 1924. 1382. 

9. Same.—Where a veteran allowed his insurance to lapse while 
suffering from a temporary partial disability for which com- 
pensation was not collected, and thereafter all back compensa- 
tion was paid him and compensation was paid regularly every 
month up to the time of his death on October 31, 1924, com- 
pensation for the month of October, 1924, which was not 
received by him prior to his death because the check therefor 
was issued on November 1, 1924, in accordance with the usual 
procedure of the Veterans’ Bureau, was not compensation 
remaining uncollected at the time of his death within the 
meaning of section 305 of the World War Veterans’ Act, 
1924 (43 Stat. 626). 141. 

10. Same.—Compensation for a compensable disability, which at 
the time of death or permanent total disability was in course 
of payment but was unpaid owing to ordinary administrative 
delays, can not be made the basis, under section 305 of the 
act of June 7, 1924, for preventing pro tanto the lapse of 
insurance. A veteran is not entitled to compensation, within 
the meaning of the section, until the time is past when it 
would, in the ordinary course of procedure, be paid. 141. 

11. Same.— Where a veteran allowed his insurance to lapse while 
suffering from a temporary partial disability for which com- 
pensation was not collected, and thereafter married but made 
no claim for the additional compensation provided for by 
section 202 of the World War Veterans’ Act on account of his 
marriage, the additional compensation to which he was 
entitled because of his marriage, including compensation 
which the veteran might have collected if he had filed a claim 
therefor in time but which was not collectible at the time of 
his permanent total disability because of the limitations 
contained in section 210 of the World War Veterans’ Act, was 
compensation remaining uncollected to which he was entitled 
at the time of his permanent total disability within the mean- 
ing of section 305 of the act of June 7, 1924. It is immaterial 
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12. 


13. 


14. 


15. 


16. 


under section 305 that all compensation not collected at the 
time the insurance lapsed was paid to the veteran before he 
became permanently and totally disabled. It is also im- 
material that the cause of non-collection of the additional 
compensation was the failure of the veteran to file a claim 
therefor. Moreover, since the Veterans’ Bureau has construed 
compensation remaining uncollected to which a veteran is 
entitled at the time of his death or permanent total disability 
within the meaning of section 305, supra, as including com- 
pensation which is non-collectible at that time because of the 
limitations contained in section 210, swpra, and has acted 
upon this construction in a large number of cases, and since 
the meaning of sections 210 and 305 is uncertain, the Attorney 
General does not feel justified in taking a contrary view. 141. 

Same.— Where, subsequent to the death of a vetcran, a review 
of his case was made and he was given an increased disability 
rating, carrying with it increased compensation, the addi- 
tional compensation to which he was entitled by reason of the 
increased disability rating was compensation remaining 
uncollected to which he was entitled at the time of his death 
within the meaning of section 305 of the act of June 7, 1924 
(43 Stat. 626). 141. 

Same.— Where a veteran’s claim for compensation is properly 
filed pursuant to section 209 of the World War Veterans’ Act, 
the compensation which would have been pavable to him but 
for his delay in filing his claim may be regarded as com- 
pensation remaining uncollected to which he was entitled at 
the time of his permanent total disability within the meaning 
of section 305 of the act. 141. 

Same.—Revival of Insurance under Section 305 as Amended.— 
By the proviso to section 305 of the World War Veterans’ 
Act, as amended, the revival of insurance takes place upon 
the occurrence of the death or the permanent and total 
disability of the insured and not when the Director of the 
Veterans’ Bureau decides that the insurance is again in effect 
or pays the first installment. 241. 

Same.—Rating for arrested tuberculosis and other disabilities.— 
Under section 202 (7) of the World War Veterans’ Act, as 
amended by the Act of Julv 2, 1926 (44 Stat. 796), an ex- 
service person is entitled to at least $50 per month compensa- 
tion where tuberculosis of a compensable degree, which has 
been completely arrested, enters as a factor into his rating. 
269. 

Same.—lIf the rating by the Veterans’ Bureau for actual disa- 
bility entitles the veteran to less than $50 per month, the 
compensation must be increased to $50 per month in order to 
comply with the provision of section 202 (7), of the act of 
July 2, 1926 (44 Stat. 796). 269. 
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17. Same.—In the event that the rating by the Veterans’ Bureau 
entitles the veteran to more than $50 per month, then the 
provision of section 202 (7), of the act of July 2, 1926, need 
not be considered, since the veteran will be receiving com- 
pensation greater in amount than the minimum provided by 
the statute. 269. 

18. Injuries to trainees—Under section 218 of the World War 
Veterans’ Act, 1924 (43 Stat. 623), providing benefits for 
injuries resulting from vocational training, the injury sus- 
tained by the trainee must result from the training; there 
must be a causative connection between the training and the 
injury suffered. 76. 

19. Same.—In none of the three cases submitted did the injury 
complained of follow as a necessary incident of the training 
and hence such trainee or his beneficiary is not entitled to the 
benefits of section 213 of the World War Veterans’ Act, 1924. 
76. 

See also Civit SERVICE, 2; EMERGENCY OFFICERS’ RETIRE- 
MENT Act, 1-4. 
YOSEMITE NATIONAL PARK. See Nationa Parks, 3-6. 
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